

December 28, 2004
Kathryn E. Donovan
Pillsbury Winthrop, LLP

400 Capitol Mall, Suite 1700

Sacramento, CA 95814-4419

Re:
Your Request for Advice


Our File No.  A-04-190
Dear Ms. Donovan:


This letter is in response to your request on behalf the California Commission for Jobs and Economic Growth for advice regarding the statement of economic interests                      provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  Is the California Commission for Jobs and Economic Growth a state agency subject to provisions of the Act?

2.  Is the California Commission for Jobs and Economic Growth required to adopt a conflict of interest code?
CONCLUSIONS
1.  Based on the information you have provided, it does not appear, under the Siegel test, that the California Commission for Jobs and Economic Growth is a governmental agency at this time.

2.  This organization is not required to adopt a conflict of interest code.
FACTS


You are writing on behalf of the California Commission for Jobs and Economic Growth (“Jobs Commission”), and have asked whether members of the Jobs Commission have filing obligations under the Act.  In your correspondence to the Fair Political Practices Commission (the “Commission”), you have provided the following information:
You state that the Jobs Commission was created by several California residents from different sectors of the economy, not by executive order or legislative fiat.  The Governor did not order, or otherwise initiate, the creation of the Jobs Commission.  The Commission’s founders and co-chairs, businessmen Warren Hellman and Ron Olson, are primarily responsible for its formation.  These private citizens formed the Jobs Commission to be independent of state government.  Although the Governor has been invited to join the Jobs Commission as an honorary director, the draft bylaws
 of the Jobs Commission explicitly limit honorary directors to a dignitary function, and section 6.4 of the draft bylaws state that honorary directors do not have the authority vested in a director, cannot vote or set policy and serve primarily as advisors to the board of directors.  The Governor does not appoint members to the Jobs Commission.  In addition to the Governor, two cabinet members (Secretary for the California Labor & Workforce Development Agency, Victoria Bradshaw, and Secretary of Business, Transportation and Housing Agency, Sunne Wright McPeak) and a member of the Governor’s staff (Special Advisor to the Governor for Jobs and Economic Growth, David Crane) serve as honorary directors on the Jobs Commission.

The Jobs Commission will not receive any financial assistance or loans from the government.  Private donors provide funding and in-kind donations of goods and services to conduct the Jobs Commission’s activities.  It will at all times be operated as a nonprofit public benefit corporation subject to federal tax exemption pursuant to section 501(c)(4) of the Internal Revenue Code, and will raise its own operating costs.  The Job Commission’s activities are performed by its volunteers and/or employees, and not by public employees.  No state employees are assigned to work on the Jobs Commission.  State employees of the Governor’s office and other state agencies may provide volunteer assistance to the Jobs Commission from time to time, but their involvement is strictly advisory and thus similar to their involvement with numerous other business organizations that regularly contact state officials.  The day-to-day work of the Jobs Commission is not performed by state employees, but instead by its Acting Executive Director (Mark Mosher), members of the Jobs Commission and volunteers from private businesses and other organizations.

The “Mission Statement” of the Jobs Commission, as provided by its website, states:

“The California Commission For Jobs and Economic Growth brings together leaders from business, labor, academic and community organizations to help the Governor of California attract jobs to California. 

The Commission works side-by-side with state and local government, business associations, unions, educational institutions and California’s network of regional and local Economic Development Corporations (EDCs) to:

• Identify, illustrate and suggest ways to remove barriers to increasing employment and doing business in California.

• Identify and assist employers interested in expanding in California or at risk of leaving the state.

• Help market California products, services and destinations to national and international audiences.”
While certain public agencies may be authorized to further purposes similar to those of the Jobs Commission, the Jobs Commission does not intend to duplicate their efforts, but to work side-by-side to accomplish common goals, and to further those goals through distinct but complementary efforts in the private sectors.  The Commission will not be receiving any state contracts to carry out its efforts to promote jobs and economic growth in California.
The following examples of the Commission’s activities to date are indicative of the types of activities that the Commission plans to conduct in the future:

· The Jobs Commission has commenced a “California Wants Your Business” billboard campaign.  As part of this campaign, billboards have been posted in key, high-profile locations around the country, including Atlanta, Boston, Chicago, Dallas, Los Angeles, Phoenix, Portland, Seattle, and San Francisco.

· The Jobs Commission lent support to the Governor’s recent trade mission to Japan.  In particular, the Commission funded a reception for Japanese business executives at the home of the United States Ambassador to Japan and developed and financed the “Arnold Says” billboards, banners, and posters to promote California tourism, products, and business investment to the Japanese.

· The Jobs Commission has worked with large and small businesses, such as Virgin Airlines, Genentech, Amy’s Kitchen, and Lynch Sign Co., to encourage them to locate in California, expand their California operations, or remain in California.

The Jobs Commission is not a successor to the former Technology, Trade and Commerce Agency (the “Trade and Commerce Agency”), a state agency that operated during Governor Pete Wilson’s administration and part of Governor Davis’s administration. The only similarity between the two organizations is the goal of promoting employment in California.  The Jobs Commission is much smaller than the former Trade and Commerce Agency and could not possibly duplicate the functions of that agency.  A number of functions of the former Trade and Commerce Agency have been taken over by the Business, Transportation and Housing Agency, under the auspices of Secretary McPeak, and the Labor Workforce Development Agency, under the auspices of Secretary Bradshaw.
The Jobs Commission is not treated as a public entity by any statutory provision, except insofar as it has tax-exempt status.

ANALYSIS

1.  Applicable Law.
The Act prohibits a public official from making or participating in making a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  These conflict-of-interest provisions of the Act apply only to “public officials.”  A “public official” is defined as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  

In addition, section 87300 of the Act states that “[e]very agency shall adopt and promulgate a Conflict of Interest Code” applicable to its “designated employees.”  For the purposes of section 87300, “agency” is interpreted to mean any state agency or local government agency.  (Maas Advice Letter, No. A-98-261.)  

A “state agency” is defined in the Act as “every state office, department, division, bureau, board and commission, and the Legislature.”  (Section 82049.)
 

The Commission adopted a four-part factual test that distinguishes governmental from non-governmental entities in In re Siegel (1977) 3 FPPC Ops. 62.  In the Siegel Opinion, the Commission was faced with the issue of whether the Pico Rivera Water Development Corporation, a nonprofit corporation, was really a local government entity.  The Pico Rivera Water Development Corporation was a nonprofit corporation that was founded to acquire, maintain, and operate a water system. 

In analyzing whether the Pico Rivera Water Development Corporation was a governmental entity, the Commission set forth four criteria:

    (1)  Whether the impetus for formation of the entity originated with a government agency;

    (2)  Whether the entity is substantially funded by, or its primary source of funds is, a government agency;

    (3)  Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

    (4)  Whether the entity is treated as a public entity by other statutory provisions.

Examining the entity, the Commission found that the city council was intimately involved in the formation of the Pico Rivera Water Development Corporation, and that the city council had the right to disapprove the name of anyone submitted to serve on the board.  With respect to funding, it found that the city was required to pay rent to the corporation until the bonds were retired, even if receipts from the operation of the water system were not sufficient to meet these costs — in essence, guaranteeing the bonds of the corporation.  More evidence that the corporation was fulfilling a public function was the fact that the water system would be operated solely by city employees.  Further, the opinion considered it significant that the acquisition and operation of a water system is a service commonly provided by municipalities in their public capacities.  Finally, the corporation’s bonds enjoyed the same legal status as those issued by a public body under California’s tax and securities laws.  Accordingly, the Commission concluded that the Pico Rivera Water Development Corporation was intrinsically “public” in character.  

One year later, the Commission used the same criteria to determine that the Bakersfield Downtown Business Association and Chamber of Commerce were not “city agencies” that were required to adopt a conflict of interest code.  (In re Leach (1978) 4 FPPC Ops. 48.)  This conclusion was based on the recognition that, although cities also perform services to promote business, the business association and chamber of commerce performed services which specifically benefited the downtown business area and retail stores, restaurants, and hotels located throughout the city.  Viewing this function as being less public in nature than providing a public water supply, the Commission determined that these types of entities were not governmental entities.
The Siegel and Leach opinions both dealt with determining whether local entities were public (governmental) or private (non-governmental) in character.  (Donovan Advice Letter, No. A-99-269.)
In the Vonk opinion, the Commission was faced with a different question — did the Act’s conflict of interest code provisions apply to a statewide agency that was created by the Legislature, but which functioned similar to a private insurance company.  (In re Vonk, (1981) 6 FPPC Ops. 1.)  The Vonk Opinion addressed whether the State Compensation Insurance Fund (“SCIF”) was an “agency” required to adopt a conflict of interest code under section 87300 of the Act.  

The SCIF made three arguments as to why it was outside the Act’s requirement that every agency adopt a code.  First, the SCIF argued that based on Insurance Code section 11873, it was exempt from all requirements applicable to state agencies generally.  Second, the SCIF argued that it was not an “agency” according to Commission regulation 18249 (defining “state agency” for lobbying purposes), and the Siegel and Leach criteria.  Finally, the SCIF argued that it did not make “governmental decisions” within the meaning of the conflict-of-interest provisions of the Act.   

Despite the fact that the SCIF operated competitively in the workmen’s compensation insurance market, the Commission concluded that the State Compensation Insurance Fund was a state agency required to adopt a conflict of interest code.  The Vonk opinion stated:  

   “In Siegel and Leach we did isolate a number of specific criteria which we thought helpful to determine whether ostensibly private entities were truly public in nature.  

   These criteria, however, were not intended to be viewed as constituting a litmus test for determining whether an entity is public for purposes of the Political Reform Act.  Indeed, it seems to us that criteria necessary to determine when private entities become so suffused with attributes of sovereignty as to be considered public in nature, are simply not necessary to determine whether an entity specifically authorized by the state constitution is a public agency.  In the case of the Fund, we believe its constitutional provenance makes it absolutely plain that the Fund is public in nature.”   (Vonk, supra.)      

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  	The draft bylaws of the Jobs Commission are substantially close to final form, but they have not yet been adopted by the Jobs Commission.





�    Regulation 18249 defines “state agency” only for purposes of the Act’s lobbying registration and disclosure provisions, and is not applicable for determining whether an agency must adopt a conflict of interest code, as discussed below.





