





September 21, 2004
Heather C. Mc Laughlin

City of Benicia

City Hall

250 East L Street

Benicia, CA 94510

Re:
Your Request for Advice


Our File No.   A-04-192
Dear Ms. Mc Laughlin:


This letter is in response to your request on behalf of Mayor Steve Messina                          for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

Is Mayor Messina prohibited from participating in consideration of the two resolutions regarding the removal of the eucalyptus tree because the business he owns is within 500 feet from the tree?
CONCLUSION

It is presumed that the financial effect of the tree resolution on Mayor Messina’s real property is material. Therefore, unless the presumption is rebutted by proof that there is no reasonably foreseeable financial effect on the mayor’s property, he is presumed to have a conflict of interest and may not participate in this decision.
FACTS


This situation involves the emergency removal of a diseased and dying eucalyptus tree. A potential conflict of interest exists because the mayor and his wife own a downtown ice cream and sandwich shop located within 500 feet of the diseased eucalyptus tree. 


This eucalyptus tree is one of the oldest trees in the City of Benicia, dating back over one hundred fifty years and stands over sixty-eight feet high.  The eucalyptus tree is located in downtown Benicia just off of the main street. Mayor Messina’s ice cream and sandwich shop fronts the street and is within 500 feet of the eucalyptus tree. The tree is situated between two separate property lines and both property owners have agreed and signed an emergency tree removal permit.  However, a Benicia citizen has intervened and appealed to the Benicia City Council on the decision to remove the tree. 


On September 21, 2004, the Benicia City Council will consider adopting two resolutions regarding the removal of the eucalyptus tree. One resolution, if approved, will deny the citizen appeal of the tree removal permit.  The other resolution, if approved, will permit the city to obtain an abatement warrant from the Superior Court of Solano County to remove the tree.  

The mayor’s business interests will not be affected by an increase in gross revenue or expenses as a result of this decision.  None of his assets and liabilities will be affected by the removal of the tree. 
ANALYSIS

The Act’s conflict-of-interest provisions prohibit a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (Section 87100.)

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b)(1)-(8).)  The steps of this analysis are outlined below.
 
1.
Is Mayor Messina a “Public Official”?
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100 and 87103; regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency....”  (Section 82048.)  As the mayor of Benicia, Mayor Messina is a “public official” and is, therefore, subject to the Act’s conflict-of-interest rules.
 
2.
Is Mayor Messina Making, Participating in Making, or Influencing a
Governmental Decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)  Mayor Messina would be making a governmental decision if he votes on the two resolutions regarding the removal of the eucalyptus tree.
 
3.
What are Mayor Messina’s Economic Interests?
A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on any one of five enumerated economic interests, including:
 
* A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
 
* A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
 
* A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
 
* A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);
 
* A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).
You have stated that the economic interests of Mayor Messina’s which should be considered for this decision are the real property of his business and the business itself.  You have not provided information regarding any other economic interests.  For purposes of this letter, we assume the mayor has no other economic interest relevant to the decisions you have identified.
4.
Are Mayor Messina’s Economic Interests Directly or Indirectly Involved

in the Governmental Decision?
REAL PROPERTY: Real property in which a public official has an economic interest is directly involved in a governmental decision if, among other situations:
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.”  (Regulation 18704.2(a)(1).)
You have stated that the mayor’s business is located within 500 feet of the tree affected by the proposed resolutions.  Thus, the mayor’s economic interest is directly involved in the decision.  


BUSINESS ENTITY: “A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).)
According to your facts, the mayor’s business does not qualify under either of these standards and is, therefore, indirectly involved in the decision.
5. 
What is the Applicable Materiality Standard?

REAL PROPERTY: If the real property in which an official has an economic interest is directly involved in a governmental decision, the materiality standard of regulation 18705.2(a) applies. (Regulation 18704.2(c)(1).)  Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property (other than a leasehold) that is directly involved in the governmental decision is presumed to be material. “This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  (Emphasis added.)
 
BUSINESS ENTITY: For business entities indirectly involved in governmental decisions, the effect of a decision is “material” if it reaches the thresholds described in regulation 18705.1(c). (Regulation 18705.3(b)(1).) Thus, for example, if the mayor’s business, or a client’s business is not publicly traded and is relatively small in size, pursuant to regulation 18705.1(c)(4), an effect of a governmental decision is “material” when:
“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





