





December 23, 2004
Kathryn E. Donovan

Pillsbury Winthrop, LLP
400 Capitol Mall, Suite 1700

Sacramento, CA 95814-4419
Re:
Your Request for Informal Assistance

Our File No.   I-04-193
Dear Ms. Donovan:


This letter is in response to your request on behalf of California Air Resources Boardmember Patricia Pineda for informal assistance
 regarding the provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct which has already taken place.  
QUESTION

Does the “public generally” exception pursuant to regulation 18707.4 apply to Ms. Pineda as an appointed member of the California Air Resources Board?
CONCLUSION


No.  The “public generally” exception, created for members of boards and commissions under regulation 18707.4, does not apply to Boardmember Pineda’s position with the Air Resources Board.
FACTS


On August 12, 2004, the Governor appointed Patricia Pineda to the California Air Resources Board (the “Board”).  At the time of her appointment, Ms. Pineda was vice president for legal, governmental affairs and human resources, and corporate secretary for New United Motor Manufacturing, Inc. (“NUMMI”), where she had been employed since 1984.  NUMMI is the joint venture of Toyota and General Motors, located in Fremont, California, which builds the Toyota Corolla, the Pontiac Vibe, and the Toyota Tacoma for the North American market.  Effective September 1, 2004, Ms. Pineda started a new position with Toyota Motor North America, Inc. (“Toyota”), as group vice president and general counsel, corporate communications.  Her duties at Toyota do not include responsibility for matters under the Board’s jurisdiction.

You have stated that the Governor selected Ms. Pineda to fill the Board’s so-called “automotive seat” based on her position within the automotive industry.  Health & Safety Code section 39510 specifies the appointment criteria for the eleven members of the board, as follows:

Section 39510

“(a)   The State Air Resources Board is continued in existence in the California Environmental Protection Agency.  The state board shall consist of 11 members. 

(b)  The members shall be appointed by the Governor, with the consent of the Senate, on the basis of their demonstrated interest and proven ability in the field of air pollution control and their understanding of the needs of the general public in connection with air pollution problems. Six members shall have the following qualifications:

(1)  One member shall have training and experience in automotive engineering or closely related fields.


(2)  One member shall have training and experience in chemistry, meteorology, or related scientific fields, including agriculture or law.


(3)  One member shall be a physician and surgeon or an authority on health effects of air pollution.


(4)  Two members shall be public members. 


(5)  One member shall have the qualifications specified in paragraph (1), (2), or (3) or shall have experience in the field of air pollution control. 

(c)  Five members shall be board members from districts who shall reflect the qualitative requirements of subdivision (b) to the extent practicable. Of these five members, one shall be a board member from the south coast district, one shall be a board member from the bay district, one shall be a board member from the San Joaquin Valley Unified Air Pollution Control District or, if the unified district is abolished, from the San Joaquin Valley Air Quality Management District if created pursuant to Section 5 of Chapter 915 of the Statutes of 1994, one shall be a board member from the San Diego County Air Pollution Control District, and one shall be a board member of any other district. (Emphasis added.)
¶…¶


Thus, the Board’s appointment statute specifically mandates that four Board members must have qualifications in the following fields: (1) automotive engineering and closely related fields, (2) chemistry, meteorology, or related scientific fields, including agriculture or law, (3) medicine or the health effects of air pollution, and (4) any of the foregoing fields or air pollution control. The statue also provides for two public members who need not have any special qualifications beyond a demonstrated interest and understanding of air pollution issues, as well as five members who sit on local and regional air quality management districts. The member who is appointed pursuant to subdivision (b)(1) of this statute is commonly referred to by Board members and staff as holding the “automotive seat.”  The Governor’s Deputy Appointments Secretary, Tod Burnett, has confirmed that the Governor appointed Ms. Pineda to fill the position under subdivision (b)(1).

Health & Safety Code section 39002 provides that, while local and regional air authorities have the primary responsibility for control of air pollution from all sources other than vehicular sources, the Board has primary responsibility for the control of vehicular sources.  Moreover, Health & Safety Code section 39003 acknowledges that motor vehicles play a predominant role in causing the state’s air pollution:

§ 39003.  “The State Air Resources Board is the state agency charged with coordinating efforts to attain and maintain ambient air quality standards, to conduct research into the causes of and solution to air pollution, and to systematically attack the serious problem caused by motor vehicles, which is the major source of air pollution in many areas of the state.” (Emphasis added.)


Ms. Pineda is employed by and receives income from Toyota.  During the preceding 12 months, she has received income from NUMMI aggregating $500 or more.  You assert that “it is implicit in Health and Safety Code section 39510(b)(1) and the other statutory provisions that emphasize the Board’s role in regulating motor vehicle pollution that the Board member who holds the ‘automotive seat’ is appointed to represent and further the interests of the automotive industry.”  By way of example, you have stated that the predecessor to this position on the Board was a “retired” employee of General Motors.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her economic interests.
Steps 1 & 2:  Is Boardmember Pineda A Public Official Making, Participating in making, or Influencing a Governmental Decision?


As a member of the Air Resources Board, Boardmember Pineda is a public official under the Act.  (Section 82048, regulation 18701.)  Consequently, she may not make, participate in making, or otherwise use her official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of her economic interests.
Additionally, as a member of the Air Resources Board, Boardmember Pineda will be called upon to consider Board actions that involve “making,” “participating in making,” or using or attempting to use her official position to “influence” a governmental decision. 
Step 3:  Does Boardmember Pineda  Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 

You have acknowledged that during the preceding 12 months Boardmember Pineda received income from NUMMI aggregating $500 or more.  You have also stated that Boardmember Pineda is currently employed by Toyota. 


Source of Income/Business Entities:  Under the facts you have presented, Boardmember Pineda has an economic interest in her source of income from NUMMI in that she received income aggregating $500 or more during the last 12 months. (Section 87103(c).) This economic interest will continue until 12 months has passed from her last receipt of payment of $500 or more from NUMMI.  Additionally, Boardmember Pineda also has an economic interest in her current source of income from Toyota.
  Both of these entities are also potentially disqualifying under the provisions of section 87103(d).
Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision ?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  For governmental decisions that affect sources of income, the standards set forth in regulation 18704.1 apply. 


Regulation 18704.1(a) states:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

	� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3), copy enclosed.)


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references herein are to the Government Code unless otherwise indicated.  All regulatory references herein are to Title 2 of the California Code of Regulations unless otherwise indicated.


�  Although your facts have not indicated a salary, for purposes of this analysis we assume Boardmember Pineda has received at least $500 in compensation since her employment with Toyota commenced.





