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December 6, 2004
Heather C. McLaughlin
City of Benicia

Office of the City Attorney

City Hall – 250 East L Street

Benicia, CA 94510

Re:
Your Request for Advice


Our File No.   A-04-194
Dear Ms. McLaughlin:


This letter is in response to your request on behalf of Vice Mayor Elizabeth Patterson and Councilmember Tom Campbell for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Our assistance is based on the facts presented in your request; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


May Vice Mayor Patterson and Councilmember Campbell participate in decisions regarding the application by a citizen to reduce a public access easement?
CONCLUSION


Regarding Vice Mayor Patterson, given the proximity of her residence to the subject of the governmental decision, the law presumes that her residence will be materially financially affected.  Therefore, she is prohibited from participating in this decision unless this presumption can be rebutted.  With respect to Council Member Campbell, the law presumes there will be no material financial effect on his residence.  Assuming there are not facts sufficient to rebut that presumption, Mr. Campbell may participate in the decision.
FACTS


On December 22, 1997, a public access easement was dedicated to the City of Benicia by the owner and developer of a residential subdivision known as St. Catherine’s Wood.  Presently, an owner of one of the residential lots (“Lot 11”) plans to apply to the city to reduce the public access easement across his property by 600 square feet.  Vice Mayor Patterson resides within 500 feet of this proposed change to the public access easement.  Councilmember Campbell resides within 500 feet of the residential subdivision of St. Catherine’s Wood but does not live within 500 feet of Lot 11.
ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) – (8)).  This standard analysis is discussed below.   

1. & 2.   Are Vice Mayor Patterson and Council Member Campbell public officials making, participating in making, or influencing a governmental decision?

The conflict-of-interest prohibitions only apply to public officials.  As you correctly note in your request, the named individuals are public officials (section 82048; regulation 18701(a)) and as city council members, unless disqualified under the conflict-of-interest provisions of the Act, each will make, participate in making, and influence governmental decisions, in considering the decision to approve a citizen’s application to the city to reduce a public easement.


3.  What are these officials’ economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described at regulations 18703.1 through 18703.5, inclusive.  Under the facts you provide, the specific economic interest applicable to these public officials is: 

Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (§ 87103, subd. (b); reg. 18703.2.)  An indirect investment or interest in real property means, among other things, any real property owned by a business entity in which the official owns directly, indirectly, or beneficially a 10-percent interest or greater.  (§ 82033).  


The council members each own their respective principal residences, which are located within the city.  Presumably, the respective interest in each property is valued at or in excess of $2,000.  Each official’s interest in his or her principal residence is, therefore, an interest in real property which is an economic interest to him or her.

4.  Are these economic interests directly or indirectly involved in the decision?

Pursuant to regulation 18704.2, subdivision (a)(1), a public official’s interest in real property is considered directly involved in a decision if any part of the official’s real property is located within 500 feet of the boundaries of real property that is the subject of a governmental decision.  You have attached a map to your request for advice, indicating that Ms. Patterson’s residence is located within 500 feet of the real property (Lot 11) that is the subject of the governmental decision.  Ms. Patterson’s economic interest, therefore, is directly involved in the governmental decision.

While Mr. Campbell’s residence is within 500 feet of St. Catherine’s Wood development, his residence is beyond 500 feet from the property that is the subject of the decision, Lot 11.  While the development may be affected in some manner as a result of the easement on Lot 11, the development as a whole is not the subject of the governmental decision.  Therefore, because Mr. Campbell’s residence is beyond 500 feet from Lot 11, his residence is indirectly involved in the governmental decision. 
5-6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon these officials’ economic interests will meet this materiality standard?

1.  Vice Mayor Patterson:
If the real property in which an official has an economic interest is directly involved in a governmental decision, the materiality standards of regulation 18705.2, subdivision (a), apply.  (Reg. 18704.2, subd. (d)(1).)  Regulation 18705.2, subdivision (a)(1), provides that the financial effect of a governmental decision on real property which is directly involved in the governmental decision is presumed to be material.  This presumption may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.


Based on the information provided, we have no reason to conclude that the presumption above is rebuttable.  The Commission does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide.  (In re Oglesby, supra.)  You have provided no facts that would suggest the presumption can be rebutted.  Therefore, unless an exception applies, Ms. Patterson may not participate in the decision making process regarding this decision
2.  Councilmember Campbell:
Regulation 18705.2, subdivision (b)(1), provides that the financial effect of a governmental decision on indirectly involved real property is presumed not to be material.  This presumption may be rebutted by proof that it is reasonably foreseeable that the governmental decision will have a material financial effect on the real property in which the official has an interest.  Examples of specific circumstances which will be considered include, but are not limited to, circumstances where the decision affects:

  “(A)  The development potential or income producing potential of the real property in which the official has an economic interest;

  (B)  The use of the real property in which the official has an economic interest;

  (C)  The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Reg. 18705.2, subd. (b)(1)(A-C).)

It is presumed that Mr. Campbell does not have a conflict of interest arising from the economic interest in his home.  We have not been provided, however, with any facts regarding the nature of the effects of modification of the easement on Lot 11 and the surrounding environment nor the nature of the easement itself.  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby, supra), it is ultimately up to Mr. Campbell to decide whether his facts are sufficient to rebut this presumption.  If it is not rebutted, Mr. Campbell may participate in the decision.

7. & 8. The “public generally” and “legally required participation” exceptions. 

Under the facts provided, you have indicated that it appears unlikely that either the public generally exception or the legally required participation exception would apply.  In the case of the former exception, the governmental decision involves a discreet project area within the confines of the city at large.  In the case of the latter exception, you indicate a sufficient number of council members remain to take action on the decision in question.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  If a public official is enumerated in section 87200 (including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (§ 87105).  Since these officials are members of the city council, positions enumerated in Section 87200, these requirements apply to them.  








