





October 14, 2004
Sonia R. Carvalho

Best Best & Krieger, LLP
5 Park Plaza, Suite 1500

Irvine, CA 92614
Re:
Your Request for Advice


Our File No.   A-04-197
Dear Ms. Carvalho:


This letter is in response to your request on behalf of Ken Ryan, Mayor of the City of Yorba Linda for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Mayor Ryan participate in decisions involving the proposed Foothill-South Extension, despite being a principal and part-owner of EDAW, Inc., a design, planning and environmental services firm, which represents as a client the Rancho Mission Viejo Company -- a company which owns property in vicinity of the extension?
CONCLUSION


Mayor Ryan may participate in decisions involving the proposed Foothill-South Extension so long as the decision will not have a material and foreseeable financial effect on EDAW.
FACTS


The Foothill/Eastern Transportation Corridor Agency (“TCA”) is a joint powers authority consisting of the cities of Anaheim, Dana Point, Irvine, Lake Forest, Mission Viejo, Orange, Rancho Santa Margarita, San Clemente, San Juan Capistrano, Santa Ana, Tustin, Yorba Linda, and the Third, Fourth and Fifth Districts of the County of Orange.  Together with the San Joaquin Hills Transportation Corridor Agency, the TCA was formed by the California State Legislature in 1986 to plan, finance, construct and operate Orange County’s 67-mile public toll road system.  Fifty-one miles of the system are complete, including the 15-mile San Joaquin Hills Toll Road system and the 36-mile Foothill/Eastern Toll Road system.  The agency is considering extensions of the Foothill/Eastern Toll Road system, including a proposed Foothill-South Extension (“extension”) which would extend the Foothill/Eastern Toll Road southward to the Orange/San Diego County line near San Clemente.  The extension is currently undergoing a joint state and federal environmental review process. 

The city has appointed Mayor Ryan to be its delegate member of the TCA.  In his capacity as a member of the TCA, Mayor Ryan has been asked to serve as the chair of the TCA Board of Directors.  You are informed that The Rancho Mission Viejo 

Company (“Rancho”) owns property in the vicinity of the proposed extension.  You are further informed that Rancho intends to develop this property regardless of whether the Extension is constructed, but that Rancho supports the construction of the extension.  Rancho is a client of EDAW, Inc., (EDAW) a design, planning and environmental services firm in which Mayor Ryan is a principal and part-owner (less than 2 percent).  However, Mayor Ryan informs you that EDAW is not expected to be asked to perform any additional work for Rancho as a result of the approval of the extension. 

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) - (8)), which is discussed below.  
 
1. & 2. Is Mayor Ryan a public official who will make, participate in making, or influence a governmental decision?

The conflict-of-interest provisions of the Act pertain only to public officials.  A public official includes “every member, officer, employee or consultant of a state or local government agency . . . .” (Section 82048; regulation 18701(a)(1).)  As an elected member of the city council, Mayor Ryan is a public official subject to the Act’s conflict-of-interest provisions.  The same would be true for his position with the TCA.  For purposes of the Act, a joint powers authority is considered a local government agency. (Elliot Advice Letter, No. I-90-197.) 

In addition, unless disqualified under the conflict-of-interest provisions of the Act, he will make, participate in making, or influence governmental decisions, including decisions regarding the extension project.  (Section 87100; regulations 18702.1 - 18702.3.)
 
3. What are his economic interests?

 


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described at regulations 18703.1 through 18703.5, inclusive. 
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
 
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the "personal financial effects" rule.  (§ 87103; reg. 18703.5.)

Insofar as it pertains to the facts you provide, EDAW is a business entity that is an economic interest to the mayor, arising from Mayor Ryan’s employment, position of management with EDAW, and his ownership interest.  (Regulation 18703.1(b).) In addition, presuming that Mayor Ryan has received income aggregating $500 or more over the 12-month period prior to the decision, EDAW is an economic interest to Mayor Ryan because it is a source of income to him.  (Regulation 18703.3.)
 

Under section 82030(a), when a public official owns a 10-percent interest or greater in a business, customers who are sources of income to that business are also considered sources of income to the public official.  Although Mayor Ryan has an ownership interest in EDAW, you indicate that this ownership interest is less than 2 percent.  Thus, the clients of EDAW are not considered sources of income to the mayor.
 
4. Are Mayor Ryan’s economic interests directly or indirectly involved in the decision?
 

A person, including a business entity or source of income in which a public official has an economic interest, is directly involved in a governmental decision if that person, either directly or by an agent initiates a proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of a proceeding before the official or the official’s agency.  (Regulation 18704.1(a)(1)-(a)(2).)  A business entity or source of income is the subject of a proceeding concerning a decision before the official or the official’s agency if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the business entity or source of income.  (Regulation 18704.1(a)(2).) 

Under the facts you provide, EDAW has not initiated the proceedings on which the TCA will vote, it is not a named party in that proceeding, and it is not the subject of that proceeding, as defined under the regulation above.  Rather, Rancho, a client of EDAW’s (the mayor does not have an economic interest in Rancho) may be directly involved in these decisions.  EDAW is only considered to be indirectly involved in the decisions in question.
5. & 6. What is the applicable materiality standard and is it reasonably foreseeable  that the financial effect of the governmental decision upon Mayor Ryan’s economic interests will meet this materiality standard?

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).) Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.
a. Material Financial Effect
 

When a business entity that is an economic interest to a public official is indirectly involved in a governmental decision, as is the case here, the materiality standards of regulation 18705.1(c) apply.  Regulation 18705.1(c) ranks business entities by size into four categories and applies a separate financial threshold to each category to define what a material financial effect is.  You stated that EDAW’s earnings before taxes are in excess of $2,500,000, thus, the standards in subdivision (c)(2) would apply.
“(A) The governmental decision will result in an increase or decrease to the business entity's gross revenues for a fiscal year in the amount of $500,000 or more; or,

“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $200,000 or more; or,

“(C) The governmental decision will result in an increase or decrease in the value of assets or liabilities of $500,000 or more.”

b. Reasonably Foreseeable

An effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706(a).) A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)
 

The question of whether a governmental decision will have a reasonably foreseeable material financial effect is a factual one that has to be answered on a decision-by-decision basis.  Such a determination must always depend on the facts of each particular case.  As such, ultimately it is a question for the public official and not for the Commission to answer.  However, you stated that EDAW is expected to get no additional work from Rancho in connection with the project, irrespective of the TCW’s decision.  Thus, it does not appear that the foreseeable effect, if any, on EDAW’s gross revenue, expenses, or the value of its assets or liabilities will be considered material.  However, the mayor must consider the above criteria and make his assessment as to whether such a decision would have a reasonably foreseeable material financial effect upon EDAW.

 
7. & 8. The “Public Generally” and “Legally Required Participation” Exceptions
 

The last two steps of the Commission’s standard eight-step conflict-of-interest analysis concern exceptions which may be applied when a public official has a conflict of interest with respect to a governmental decision before his or her agency.  (Regulations 18707.1 and 18708.) Your facts do not indicate that either of these exceptions is applicable.  
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





