





November 9, 2015
Brien J. Farrell, City Attorney

City of Santa Rosa

Post Office Box 1678

Santa Rosa, CA 95402-1678

Re:
Your Request for Advice


Our File No.   A-04-198
Dear Mr. Farrell:


This letter is in response to your request on behalf of Santa Rosa Councilmember Mike Martini for advice regarding the reporting provisions of the Political Reform Act (the “Act”).

QUESTION


Following the transaction involving Taft Street, Joe Keith, and New Winery, will Councilmember Martini have an economic interest in Joe Keith or Cobblestone Homes?
CONCLUSION

From the facts you have provided, Councilmember Martini will not have an economic interest in Mr. Keith or Cobblestone Homes.
FACTS


Councilmember Mike Martini currently owns stock comprising 9.5% of Taft Street Inc., a corporation doing business as the Taft Street Winery (“Taft Street”). This business interest is worth in excess of $2,000. Councilmember Martini is also currently employed by Taft Street as its chief financial officer receiving in excess of $500 per year in salary.

The remaining 90.5% ownership interest in Taft Street is currently held by numerous other persons and entities, some of whom desire to sell their ownership. It is anticipated that owners comprising 25% of the stock of Taft Street (the “Selling Shareholders”) will soon sell their ownership interest in Taft Street to Joe Keith, the owner of Cobblestone Homes (“Cobblestone”), a land development company. Keith and the other Taft Street owners comprising the remaining 75% ownership of the company (the “Remaining Shareholders”) will not sell any of their stock and will receive no compensation in the transaction.

Primarily for tax and liability purposes, the transaction will be handled in such a way that a new legal entity will be formed as a limited liability company, (the “New Winery”), to which Mr. Keith will contribute cash representing his investment to purchase 25% of Taft Street, in exchange for a 25% interest in the New Winery Taft Street will contribute all of its assets – comprised of its brand name, its equipment and other tangible assets, and its ongoing business – in exchange for a 75% interest in the New Winery.  All of the funds contributed by Mr. Keith will flow through to buy out the stock ownership interest of the Selling Shareholders. Following the closing of the transaction, Mr. Keith will hold a 25% ownership interest in the New Winery (which will own 100% of the Taft Street assets), and Taft Street (the corporation) will hold a 75% ownership interest in the New Winery (which, again, will own all of the Taft Street assets).  


Because the Selling Shareholders will be bought out by Mr. Keith, the Remaining Shareholders will then hold 100% of the Taft Street corporate stock, thereby continuing to hold a 75% ownership interest in the Taft Street assets through their 75% interest in the New Winery (which will own 100% of the Taft Street assets). 


Councilmember Martini, as a Remaining Shareholder, will receive none of the funds contributed by Mr. Keith, as all such funds will go to the Selling Shareholders.  Following the transaction, Councilmember Martini will continue to hold a 9.5% ownership interest in the Taft Street assets through his 12.67% (9.5%/75%) interest in Taft Street (the corporation) which will own 75% of the New Winery (which will own all of the Taft Street assets).  In essence, his ownership percentage in the Taft Street corporation will increase by virtue of the retirement of 25% of the stockholders, but his ownership interest in the Taft Street assets will remain at 9.5% due to the 25% ownership interest of Mr. Keith in the newly created entity holding the assets. 


Councilmember Martini will then serve as chief financial officer of the new entity, the New Winery, which will hold the Taft Street assets.  
ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
  (Regulation 18700(b)(1)-(8).)  Your questions concern the identification of Councilmember Martini’s economic interests, step three of the conflict-of-interest analysis.  

What are Councilmember Martini’s economic interests? 
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of two thousand dollars or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of two thousand dollars or more (section 87103(b); regulation 18703.2);  

· A public official has an economic interest in any source of income, including promised income, which aggregates to five hundred dollars ($500) or more within 12 months prior to the time in which the relevant governmental decision was made (section 87103(c); regulation 18703.3);  

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to three hundred sixty dollars or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances and those of his or her immediate family – this is the “personal financial effects” rule  (section 87103; regulation 18703.5). 

Following the conclusion of the transaction you have described, Councilmember Martini will have the following economic interests:
Taft Street:  Councilmember Martini will continue to have an investment interest in Taft Street worth more than $2,000.  Therefore, he has economic interest in this business entity. 
Sources of Income to Taft Street:  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10‑percent interest or greater.  (Section 82030.)  You have provided information that Councilmember Martini will hold a 12.67% interest in Taft Street after the transaction.  Therefore, he will also have an economic interest in any person who is a source of income to Taft Street if the pro rata share of such income attributable to Councilmember Martini amounts to $500 or more.
New Winery:  Regulation 18703.1 provides:
  “…An official has an economic interest in a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in Government Code section 87103(a) or (d).
  (d)  Parent, Subsidiary.  Otherwise Related Business Entity, defined.

  (1)  Parent‑subsidiary.  A parent‑subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.

  (2)  Otherwise related business entity.  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent‑subsidiary relationship are otherwise related if any one of the following three tests is met:

  (A)  One business entity has a controlling ownership interest in the other business entity.

  (B)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:

  (i)  The same person or substantially the same person owns and manages the two entities;

  (ii)  There are common or commingled funds or assets;

  (iii)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;

  (iv)  There is otherwise a regular and close working relationship between the entities; or

  (C)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity….”
Because Taft Street will have 75% ownership interest (i.e., a “controlling ownership interest”) in New Winery, a parent-subsidiary relationship exists between Taft Street and New Winery.  (Regulation 18703.1.)  Consequently, Councilmember Martini also has an economic interest in New Winery.  In addition, he will have an economic interest in New Winery by virtue of his chief financial officer position with New Winery.
Joe Keith:  Your facts state that Mr. Keith is to contribute cash representing his investment to purchase 25% of Taft Street and that these funds would “flow through” to New Winery to buy out the stock ownership interest of the selling shareholders.  Because Councilmember Martini will not have an ownership interest of more than 10% in New Winery, Mr. Keith (a source of income to New Winery) will not be considered a source of income to Councilmember Martini.  Therefore, from the facts you have provided, Councilmember Martini will not have an economic interest in Mr. Keith or Cobblestone Homes.
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  This analysis is summarized in the Commission document entitled, “Can I Vote?  Conflict-of-Interest Overview” (enclosed).


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





