





December 20, 2004
Scott H. Howard, City Attorney

City of Glendale

613 East Broadway, Room 220

Glendale, CA 91206-4394

Re:
Your Request for Informal Assistance


Our File No.   I-04-199
Dear Mr. Howard:


This letter is in response to your request for advice on behalf of Design Review Board #2 Chairman Alen Malekian and Design Review Board #1 Chairman Paul Sussman regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your request does not identify all of the specific parties and decisions involved, we are treating your request as one for informal assistance.

QUESTION

Would a board member be required to abstain from participation in a design review board matter involving another design review board member for whom he has provided subcontractor work even if the board member is on the second of two design review boards?
CONCLUSION

Whether a board member has a conflict of interest is determined, in substantive part, by the specific facts surrounding a particular governmental decision.  Without the specifics of a proposed governmental action, we are unable to answer whether the design review board member would have a conflict of interest.  However, in the analysis section of this letter, we provide guidance in determining when a conflict may arise.
FACTS


The City of Glendale has a population over 200,000 and has two design review boards (“DRB’s”) which perform the function of reviewing and approving the architectural features of the erection of new, and the remodeling of existing, buildings (Glendale Municipal Code sections 2.52.120 and 30.16.810, et seq.).  Minor projects are exempt from the jurisdiction of the boards (e.g., less than 500 square feet in commercial and multi-family zones and less than 700 square feet in single-family residential zones).  The DRB’s have final decision-making authority over the scale, size, mass and exterior architectural features, including landscaping, of a building within its jurisdiction.  The decisions of the DRB’s may be appealed to the city council within a specified time frame.

Members of the DRB’s are appointed by the city council and must be electors of the city.  At least one member of each board must be a licensed architect and others must be qualified to review plans and interpret architectural information.  Many members of the boards include design consultants, contractors, engineers, a landscape architect and general architects.  Currently, when an architect member of the board prepares plans and submits same for review, the matter is either heard by a different board than the one on which the member architect sits, or the architect who receives income from the client whose project is under review is recused from participation.  Glendale has under six landscape architects.  Landscape architects and other design consultants are often sought out by general architects and contractors on a subcontracting or sub-consultant basis to assist in the design of a project.  Some of these design consultants are also members of a design review board. 


You have been asked whether a design consultant sitting on a design review board must not only recuse himself or herself from the project on which he or she worked, but also from any other project where the architect/contractor that employed the sub-consultant has prepared and submitted plans on behalf of a client.  (This is assuming that the sub-consultant has received $500 or more from the architect/contractor on a previous project or projects in the past twelve months.)  Additionally, you ask whether the reverse is also true when a design consultant hires a general contractor as a subcontractor on a job.  You provided this reverse scenario as well as the names of the two DRB members requesting this information in a telephone conversation on October 27, 2004.  Alen Malekian, the chairman of the second design review board, is the design consultant inquiring and Paul Sussman, chairman of the first design review board is the general contractor asking for advice.   
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).) Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  Your question asks us to assume the other steps of the eight-step process are met and analyze only steps 3 and 4, so we will briefly summarize the other steps.

 
STEPS 1 & 2: Is the individual a public official who is making, participating in making, or influencing a governmental decision?

As members of the City of Glendale’s Design Review Boards, these individuals are public officials under the Act (section 82048).  Consequently, they may not make, participate in making, or otherwise use their official positions to influence any decision which will have a reasonably foreseeable material financial effect on any economic interest they may have.

Additionally, you ask whether any exceptions apply to situations involving design review boards.  Regulation 18702.4(b) contains exceptions to when an official is attempting to use his or her official position to influence a governmental decision.  (Regulation 18702.4, copy enclosed.)  Specifically, regulation 18702.4(b)(4) allows public officials to prepare “drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding….”  In addition, subdivision (b)(5) allows a public official to appear “before a design or architectural review committee” of which he or she is a member to present drawings or submissions that the official prepared for a client as long as the committee’s sole function is to review these types of plans, the provision creating the committee requires there to be architects or related profession included, and the public official is a sole practitioner.  These exceptions should be taken into consideration and construed narrowly when determining if a public official is attempting to influence a governmental decision but do not appear to relate directly to your specific questions.

STEP 3: Do these public officials have a potentially disqualifying economic interest?


A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).
You have asked specifically about sources of income and have not identified any other potential economic interests; therefore, we will only discuss sources of income.  

Source of Income: Section 87103(c) states that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any source of income to the official.  Regulation 18703.3 states that “... a public official has an economic interest in any person from whom he or she has received income, including commission income and incentive compensation ... aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.”
We generally advise that a contractor is the sole source of income to subcontractors, even though subcontractors are normally paid from funds collected from the contractor’s client.  (Sauer Advice Letter, No. A-95-373.)  The outcome in these cases turns on the relationship prevailing among the parties but the general rule is that the contractor is the source of income to the subcontractor.  (Brown Advice Letter, No. A-01-286.)  Therefore, if one board member, a design consultant, uses another design review board member, a general contractor, as a subcontractor on a job, and the general contractor is paid $500 or more within a 12 month period, then the design consultant is a source of income to the general contractor.

STEP 4: Are the economic interests directly or indirectly involved in the governmental decision?


In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.  (Regulation 18704(a).)  For governmental decisions which affect sources of income, the standards set forth in regulation 18704.1 apply.

Regulation 18704.1(a) states:


“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:
 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”


You ask what standard is applied when a source of income appears before the design review board.  In the scenario presented, where the design consultant (“contractor”) hires a general contractor or architect (the “subcontractor”) and pays enough so that the contractor qualifies as a source of income to the subcontractor, the subcontractor would look to see if the contractor is directly or indirectly involved in the decision using the guidelines provided above.  
To assist you in making this determination, we have enclosed a few advice letters with facts similar to yours.  (See Farrell Advice Letter, No. I-03-121; Trice Advice Letter, No. I-99-233; and Canady Advice Letter, No. I-93-206; copies enclosed.)  In addition, please note that if the design consultant (“contractor”) sits on the DRB and has not received any income from the subcontractor, then the contractor would not likely have a conflict of interest in any decision where the subcontractor appears before him unless a nexus exists, as discussed in Step 5.
STEP 5: What is the applicable materiality standard?
Under regulation 18705.3(b)(1), the materiality standards for indirectly involved sources of income which are business entities are set forth in regulation 18705.1(c) (copy enclosed) and depend on the relative size of the entity.  Generally, the financial effects of a governmental decision are deemed not to be material unless the decision impacts the source of income, as set forth in the standards listed thereunder.  In addition, if the source of income is directly involved in the decision, then any reasonably foreseeable financial effect on the source of income would be deemed to be material.  (Regulation 18705.3(a).)

In addition, there is a separate and distinct materiality standard that applies in cases where there is a “nexus” between duties owed to a source of income and to the official’s public agency.  The materiality threshold is understandably much lower when a public official is paid by a private person to accomplish some action that is within the official’s public decision-making authority.  Under the “nexus rule,” 
“Any reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.” (Regulation 18705.3(c).)

The rationale for the nexus test is that when an employee earns a salary to accomplish a purpose that may be advanced by what he or she does as a public official, we presume that the employer is benefiting from the actions of the employee in his or her official capacity.  (Yarnell Advice Letter, No. A-00-161.)  In this case, we would look to see if, when the subcontractor is on the DRB, he or she accomplishes a purpose that he or she was hired for by approving the design consultant’s plans.  This is a factual question that would need to be answered based on each specific decision and situation.
 
STEP 6: Is it reasonably foreseeable that the financial effect of the governmental decision will meet the materiality standard?

Once the applicable materially standard has been applied, the next step is to determine if it is reasonably foreseeable that the financial effect of the governmental decision will meet that materiality standard for the economic interest involved. The financial effect of a decision on an economic interest is considered reasonably foreseeable if there is a substantial likelihood that it will occur (regulation 18706(a).)  This would need to be determined by the facts involved in that governmental decision.  If it is not reasonably foreseeable that there will be a material financial effect on the firm, he or she does not have a conflict of interest within the meaning of the Act.
 
STEPS 7 AND 8: Exceptions: Public Generally & Legally Required Participation

You have not presented any facts indicating that either the “public generally” or “legally required participation” exceptions would be applicable herein.
Since we do not know the details of a specific decision, we can only provide you with this general advice on the Act’s conflict of interest provisions.  However, we have also included our “Can I Vote? Conflicts of Interest Overview” pamphlet to furnish you with a general overview of the Act’s conflict-of-interest provisions.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3).)


� This would be true in the reverse case as well where a general contractor or architect hires a design review consultant and pays him or her $500 or more with a 12 month period.  The general contractor or architect would be a source of income to the design review consultant.





