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December 28, 2004
Terri Milton

Palm Springs Desert Resorts

70-100 Highway 111

Rancho Mirage, CA 92270

Re:
Your Request for Informal Assistance

Our File No.  I-04-201
Dear Ms. Milton:


This letter is in response to your request on behalf of Gary Sherwin, Vice President of Market Development for Palm Springs Desert Resorts Convention and Visitor’s Authority for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your request seeks general guidance, we are treating your request as one for informal assistance.

QUESTION


May Mr. Sherwin accept compensation for his work in co-authoring a guidebook for cities to prepare their own branding programs?
CONCLUSION


Yes.  The Act does not prohibit Mr. Sherwin from accepting compensation in co-authoring the guidebook.  However, the income received would be subject to the reporting and conflict of interest provisions of the Act.
FACTS


Gary Sherwin is the Vice President of Market Development for the Palm Springs Desert Resorts Convention and Visitors Authority (“CVA”).  CVA is a Joint Powers Authority consisting of public and private membership from the cities of Cathedral City, Desert Hot Springs, Indian Wells, Indio, La Quinta, Palm Desert, Palm Springs, Rancho Mirage and that portion of the County of Riverside located in the Coachella Valley.

Mr. Sherwin has been asked to co-author a “Brand Blueprint Guide” sponsored by the International Association of Convention and Visitors Bureaus (“IACVB”), a nonprofit organization, in cooperation with Duane Knapp, Brand Consultant.  CVA subscribes to an annual membership with IACVB. 
According to the memorandum from Mr. Sherwin, provided with your request, and further information provided by Mr. Sherwin in a subsequent telephone conversation, Mr. Sherwin has been approached by “an outside company,” Brand Strategy, Inc. and its President, Mr. Knapp, to participate in co-authoring, with Mr. Knapp, a guidebook for cities to prepare their own branding programs.  The booklet would be sponsored by IACVB and offered to its members as a benefit of their membership.  Mr. Sherwin would be employed as a subcontractor of Brand Strategy, Inc. and be paid a one-time fee. The term of the contract would be no longer than five months and services would be performed during personal time.
Mr. Sherwin is subject to the provisions of the conflict of interest code for CVA and his position is designated under Category 1.
ANALYSIS


As an employee of the CVA, Mr. Sherwin is considered a public official within the meaning of the Act.  (Section 87103, regulation 18701.)  The Act does not bar public officials from maintaining outside employment during their tenure as public officials.
 (Evans Advice Letter, No. I-01-143).  However, the Act does require designated employees to report, in certain circumstances, any sources of outside income.
 (Section 87302, regulation 18730.)  Additionally, the Act’s conflict of interest provisions prohibit any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (Section 87100. regulation18700.)  Finally, the Act prohibits designated employees of state or local government agencies from accepting any honorarium from any source if the employee would be required to report the receipt of income or gifts from that source. (Section 89502(c).)
Conflict of Interest Provisions


A public official has a disqualifying financial interest in a governmental decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the official’s economic interests.  The economic interests that may give rise to a potential conflict of interest are defined in section 87103 and regulations 18703 through 18703.5 and include:

1.  An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more. (Section 87103(a), regulation 18703.1(a).)

2. Any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d), regulation 87103.1(b).)

3. An interest in real property in which a public official has a direct or indirect interest of $2,000 or more. (Section 87103(b), regulation 18703.2.)

4. Any source of income, including promised income, to the public official which aggregates to $500 or more within 12 months prior to the decision. (Section 87103(c), regulation 18703.3.)

5. Any source of gifts to the public official if the gifts aggregate to $320 or more within 12 months prior to the decision. (Section 87103(e), regulation 18703.4.)

6. A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family, a.k.a. the “personal financial effects” rule. (Section 87103, regulation 18703.5.)


Accordingly, if Mr. Sherwin receives $500 or more for his work, he will have a source of income economic interest.  We have advised that where a person “controls the employment relationship” between the public official and the corporation, both the person and the corporation are considered sources of income to the public official. (Kuperberg Advice Letter, No. A-99-223; Lucas Advice Letter, No. A-99-059.)  Therefore, Mr. Sherwin has an economic interest in both Brand Strategy, Inc. and Duane Knapp.

Since your request is a general one relating to prohibitions under the Act with regard to accepting outside employment, you have not presented any facts pertaining to a specific governmental decision that may raise the potential for a conflict of interest.  If you find that such a situation may be presented, you may, of course, seek additional advice based on those facts.
Honorarium

As stated above, section 89502(c) provides:

“… no designated employee of a state or local government agency shall accept an honorarium from any source if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interest.”

Section 89501 defines honorarium as “any payment made in consideration for any speech given, article published, or attendance at any social event, meal, or like gathering.”  However, under regulation 18931.2, which defines “article published,” subdivision (c) thereof provides that “‘article’ does not include books, plays, or screenplays.”  Accordingly, any compensation you received in conjunction with your co-authoring of this book is not restricted by the Act’s prohibitions against the receipt of honorarium.
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
William J. Lenkeit



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3).)


� Our advice in this letter is limited to the provisions of the Political Reform Act.  There may be other restrictions placed on outside employment under the laws governing “Incompatible Activities of State Officers and Employees,” or CVA’s own incompatible activities policy, for example.  The Commission cannot offer advice regarding other areas of law, which should be addressed by the Office of the Attorney General or the Riverside County Counsel.  


� As a Category 1 employee, you are required to report each source of income aggregating five hundred dollars or more in value and a general description of the business activity of each source.





