





October 21, 2004
Brent Meyer

Department of Transportation

Office of Design West, MS 19

2800 Gateway Oaks Drive, Second Floor

Sacramento, CA 95833

Re:
Your Request for Informal Assistance

Our File No.   I-04-202
Dear Mr. Meyer:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Your question does not provide a specific situation that could create a conflict of interest.  Therefore, we are treating your request as one for informal assistance only, as described in more detail below.
  
QUESTION


Would there be a conflict of interest if you take a consulting position with a private consulting engineering company while working as a senior transportation engineer for Caltrans?
CONCLUSION


There could be a conflict of interest under the Act if you influence your agency’s decisions through your position as a consultant, by making contact with the agency pursuant to regulation 18702.3(a).  This includes your signature on any documents that go to Caltrans through the consulting firm.  However, nothing in the Act or conflict of interest rules prevent a public official from holding a second position, whether it is in public or private employment.  
FACTS


Currently, you are a senior transportation engineer working for the California Department of Transportation (Caltrans), and are considering working for a consulting engineering company.  

As a senior transportation engineer, you work as a roadway designer in Sacramento.  You currently supervise a staff of seven employees and are working on various projects throughout northern California.  You have held your current position for 3.5 years, but have never been a contract manager for a consultant contracting firm.  

You are considering working for a consulting engineering company, and would be working for them approximately 2 days a month doing quality control for a variety of bridge and roadway projects. Some of this company’s clients include other district offices within Caltrans and local government agencies (cities and counties) as well as private developers.  You would be generating personal income of about $10,000 per year from the consulting position.
ANALYSIS


Nothing in the Act or the conflict-of-interest rules prevent a public official from holding a second position, whether it is in public or private employment.  In principle, then, there is no barrier under the Act to the non-governmental employment you describe.  There may be occasions when your activities are limited by conflict-of-interest rules, and you should consult your agency’s statement of incompatible activities for guidelines when considering employment concurrent with your position at Caltrans.
The purpose of the Act is to ensure that a public official performs his or her duties in an impartial manner, free from bias caused by his or her own financial interest or the financial interests of persons who have supported the public official.  (Section 81001(b).)  The conflict-of-interest provisions are aimed at accomplishing this purpose by preventing a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the public official has a financial interest.
  (Section 87100.) 

A public official has a disqualifying financial interest in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
  (Regulation 18700(b)(1)-(8).)  
Step 1: Are you a Public Official? 


The Act’s conflict-of-interest provisions apply only to public officials, which are defined as “every member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)  As an employee of Caltrans you are a public official. 

Step 2: Are you making, participating in making, or influencing a governmental decision?  


The Act’s conflict-of-interest provisions apply only where a public official is “making, participating in making, or using or attempting to use his/her official position to influence a governmental decision” in which he/she knows or has reason to know he/she has a financial interest.  (Section 87100; regulation 18700(b)(2).)  

Making a government decision entails such things as voting on a matter, appointing a person, obligating or committing an agency to a course of action, or determining not to act because of a conflict of interest. (Regulation 18702.1.)  Participating in a governmental decision is a broad category and includes advising or making recommendations to the decision-maker or exercising judgment for the purpose of influencing a decision.  (Regulation 18702.2.)  
The question you raise concerns “influencing” a governmental decision.  There are two rules as to whether a public official is using or attempting to use his or her official position to influence a governmental decision.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(a).)

“…the official is attempting to use his or her official position to influence the decision if…the official contacts, or appears before, or otherwise attempts to influence, any member officer, employee, or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”  (Regulation 18702.3(a).)
Under this rule, attempts to influence a governmental decision consist of a public official’s appearances or contacts before his or her own agency, including any member, officer, employee or consultant of that agency, on behalf of a business entity, client or customer. (Regulation 18702.3(a).) Thus, the Act would prohibit you from influencing other public officials within Caltrans by meeting with them, or making various forms of contact with the public officials within all divisions of Caltrans.  Therefore, you might be disqualified from communicating with your agency with regard to the decisions that come before it through the private consulting firm with which you would be working.  (Farrell Advice Letter, No. I-03-121, Rumansoff Advice Letter, No. I-94-045.)
Generally, a public official must not contact other staff within his or her official agency for the purpose of influencing a governmental decision in which he or she has a financial interest.  (Regulation 18702.3(a).)  Again, “contact” is a broad term, which includes signing off on a project where your signature appears on a document which will go before Caltrans, making a phone call to Caltrans employees or simply writing a letter, and thereby influencing a governmental decision.  However, because we do not have information on your specific responsibilities as a consultant you would have to determine, on a case-by-case basis, if you would be “influencing” your own agency.
  
The second rule potentially applies when the governmental decision is within or before an agency other than the public official's own agency, or an agency appointed by or subject to the budgetary control of the public official's agency. (Regulation 18702.3(b).)  Under this rule, “the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.”  (Ibid) Therefore, you would be prohibited from going before another agency while representing yourself as a public official of Caltrans for purposes related to your consulting position.  (Larmore Advice Letter, No. A-00-275).  
Step 3: What are your economic interests?   

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  The economic interests from which conflicts of interest may arise are defined within section 87103 of the Act and regulations 18703 – 18703.5.  
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of two thousand dollars or more (section 87103(a); regulation 18703.1(a).); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(b); regulation 18703.1(b));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of two thousand dollars or more (section 87103(b); regulation 18703.2);  

· A public official has an economic interest in any source of income, including promised income, which aggregates to five hundred dollars ($500) or more within 12 months prior to the time in which the relevant governmental decision was made. (Section 87103(c); regulation 18703.3.)  
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to three hundred forty dollars or more within 12 months prior to the decision (section 87103(e); regulation 18703.4.)
You have an economic interest in the consulting firm arising from your salary as a consultant provided you have received from the consulting firm five hundred dollars or more in the twelve months prior to when the relevant decision is made. (Section 87103(c).)  In addition, you have an economic interest in the consulting firm by virtue of your employment relationship.
Step 4: Are your economic interests directly or indirectly involved in the governmental decision? 

A person’s economic interests are directly involved in a decision when the person is “…the subject of, the proceeding concerning the decision before the official” that “involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1.)  If a person who is an economic interest to a public official is not directly involved in a governmental decision, the person is deemed to be indirectly involved.  (Regulation 18704.1(b).)

If the consulting firm you would be employed by is the subject of a proceeding involving “the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with” the agency for which you are a public official, and you have also represented yourself as an employee of the consulting firm to your agency, there could be a direct involvement between the source of income and the governmental decision, if there is a material financial effect on the consulting firm.   
However, if such a situation were to arise, you have indicated that you would for ask for the work to be reassigned.  You would need to make this decision on a case-by-case basis and could request an advice letter with specific facts relevant to that situation.  
If the private consulting firm is not considered directly involved in the governmental decision under the rules stated above, they are indirectly involved. 

Step 5: What is the applicable materiality standard? 

“Any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved in a decision before the official’s agency, is deemed material.”  (Regulation 18705.3.)  The standard for determining materiality of a direct economic interest is the “one penny” rule.  If the income of the business entity, in this case the consulting firm, were to increase or decrease by one penny, the economic interest is deemed material.  

The materiality standard applicable to a business entity that is indirectly involved in a governmental decision is set forth in regulation 18705.3(c), which lists thresholds for business entities that fall within a gross revenue category or meet the requirements to be listed on the New York Stock Exchange, NASDAQ or American Stock Exchange.  If these requirements do not apply a third category states: 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).   


� It is important to note that the Act’s conflict-of-interest rules apply on a case-by-case basis and depend on the specific facts of each case.  Therefore, we can provide general guidance in this letter, but whether you have a conflict-of-interest in a given decision will have to be determined when the situation arises.  





� The seventh and eighth steps, which pertain to the “public generally” exception and the “legally required participation” rule, respectively, are not relevant to this general request for information and are not mentioned further.  However, if a decision comes before you where these exceptions may apply, please contact us for further analysis.  


	� We also note section 87104(a) provides, “[n]o public official of a state agency shall, for compensation, act as an agent or attorney for, or otherwise represent, any other person by making any formal or informal appearance before, or any oral or written communication to, his or her state agency or any officer or employee thereof, if the appearance or communication is for the purpose of influencing a decision on a contract, grant, loan, license, permit, or other entitlement for use.”  You have not provided any facts regarding the possible application of this statute.  However, you should be cognizant of this prohibition. 





