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November 22, 2004
Steven T. Mattas

Meyers, Nave, Riback, Silver & Wilson

555 12th Street, Suite 1500

Oakland, CA 94607

Re:
Your Request for Advice


Our File No.   A-04-207
Dear Mr. Mattas:


This letter is in response to your request on behalf of South San Francisco Councilmember Karyl Matsumoto for advice regarding the gift provisions of the Political Reform Act (the “Act”).

QUESTION


Is a discount on the appraised price of a condominium given by Myers Development Company to Councilmember Matsumoto a gift subject to the Act’s reporting, gift limit, or conflict-of-interest rules?
CONCLUSION

Provided the discount is made in the regular course of business conducted by Myers, the discount offered by this company would not be considered a gift to Councilmember Matsumoto for purposes of the Act’s reporting, gift limit, or conflict-of-interest rules.
FACTS


In the coming months, Councilmember Karyl Matsumoto will be asked to participate in decisions related to the next phase (Phase III) of the Terrabay development project by Myers Development Company (“Myers”).  Myers is presently building 112 residential units as a part of the multi-phase project, and has offered a “target market group” the opportunity to purchase certain residential units for several thousand dollars below the appraised price. The target market group includes several thousand workers in the region, including all city employees and elected city officials. You estimate that the discounts have been offered to 515 city employees and 6,150 employees of the ninety-four private biotechnology companies located east of Highway 101 within the city limits. Offers were made based solely on the basis of employer and location. 

The Myers project consists of several phases. Phase II includes the residential units, it has been approved by the city council and has received the requisite building permits. Phase III includes an office building, performing arts center and day care center. While Phase III has also been entitled by the city, the developer has indicated to staff that it intends to amend the plan, and come back to the planning commission and the council for approval. Phase II is not within 500 feet of Phase III. At its closest point, the condominium building is 600 feet from the closest boundary of the Phase III parcel.


Councilmember Matsumoto has made a non-binding, market-rate offer to purchase one of the condominiums in Phase II from Myers Development.  She would like to avail herself of the discount offer as other members of the target market group can, if doing so will not violate the rules pertaining to gifts made to public officials.   Myers has never made an offer of this kind before, and the discount was not offered to all members of the public.  However, the same offer was made to thousands of public and private employees based on the recipient’s employer and office location, and not on rank or level of influence. 

ANALYSIS


Under the Act, a council member may not accept gifts of more than $340 from a single source in any calendar year.  (Sections 87200 and 89503; regulation 18940.2(a).)  While such a public official may accept gifts up to $340, he or she must report each source of gifts that aggregates $50 or more in value. (Sections 87200 and 87207(a)(1).)  
In addition, pursuant to the Act’s conflict-of-interest rules, a public official has an economic interest in a source of gifts aggregating $340 or more within 12 months prior to the time a government decision will be made.  As a result, a conflict of interest could arise for the official with regard to a source of gifts valued at this amount.

You have asked whether a discount on the appraised price of a condominium given by Myers to Councilmember Matsumoto is a gift subject to the Act’s disclosure and disqualification rules.


Section 82028 defines the term “gift” as follows:

“…any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status..”
Thus, a discount is a gift, unless the discount is made in the regular course of business, to members of the public, without regard to official status.  


In the Russel Opinion, the Commission concluded that the Act does not impose any restrictions or reporting requirements on those who offer discounts to all state employees or on public officials who take advantage of such discounts if the discount is uniformly offered to all state employees.  (In re Russel (1975)   1 FPPC Ops. 191.)  In that opinion, the Commission interpreted the language of the statute in connection with a discount offered by the Holiday Inn to state employees.  The Commission stated:

“However, many discounts are offered to all members of the public and do not create any potential for improper influence.  Requiring the disclosure of all discounts would impose burdensome reporting requirements without serving a legitimate public purpose.  Consequently, the statutory definition of ‘income’ excludes discounts which are made available to members of the public without regard to their official status.

¶…¶
We think that the purposes of the Political Reform Act are best served by interpreting the words ‘official status’ to refer to the capacity in which one performs official actions.  

¶…¶
Consequently, a discount that is available to all employees of the State of California, without regard to what office or position they hold in state government, is a discount made available ‘without regard to official status.’
¶…¶

The statutory language does not require that the discount be made available to ‘all’ members of the public, but implies that the discount will be offered on a uniform basis to a diverse group.  In the circumstances posed by this opinion request, the discount is made available to all employees of the State of California.  This group is a large and heterogeneous assortment of individuals which includes more than 130,000 persons.  Because of the size and diversity of the class, we conclude that a discount available to all state employees is a discount made ‘available to members of the public.’”

We have recently advised that a discount offered by Disneyland Resorts to emergency personnel in throughout California was not a gift subject to the disclosure and gift limits of the Act.  (LaMar-Haas Advice Letter, No. A-04-003.)  This conclusion was based on the fact that the group of persons to whom the discount was available (i.e., fire fighters, law enforcement or rescue personnel within every city, county or state agency) was a large and heterogeneous group so that the discount was, in fact, made available to the public as contemplated by the Russel opinion.

In comparison, Commission staff has also advised that where a discount was made available to all employees of one county, the discount also was not a gift.  (Cornelius Advice Letter, No. I-92-260.)  In the Cornelius letter, the Cupertino Chamber of Commerce issued cards for discounts from various merchants as part of its “shop Cupertino” program.  We advised that because the discount cards were offered to all city employees on an equal basis, the discount cards did not constitute reportable gifts.  Furthermore, in the Abbott Advice Letter, No. A-88-049, we advised that where a discount card was made available to all county employees on the same terms and conditions as other groups, the discounts were made available to “the public without regard to  official status.”  The rationale in these letters was that the gift was not being made solely to state or county officers who might make decisions that could affect the interests of the donor, but to all public employees, regardless of whether they might be in a position to affect the donor financially.  (Cornelius, supra.)  This rationale applies to a situation where the discount will be available to all city employees, including elected officials, designated employees, and nondesignated employees alike.  (Ibid.)

Councilmember Matsumoto’s situation is similar but appears to be offered to an even more heterogeneous group in that the discount offered by Myers is available not only to every city employee and official but also to 6,150 employees of 94 companies within the city limits.  At minimum, it seems clear that the Myers discount is made available without regard to what office or position is held by a city employee.  For these reasons, the discount offered by Myers is made available to members of the public without regard to official status, as the Commission has applied this concept for purposes of gift limit and reporting provisions of the Act.  Assuming that this discount is also made in the regular course of business conducted by Myers, the discount offered by this company would not be considered a reportable gift to Councilmember Matsumoto.
  In addition, the definition of “gift” applies to the Act’s conflict-of-interest rules.  (Section 87103.)  Therefore, for purposes of determining whether she has an economic interest in Myers, the council member also would not receive a gift from Myers if she receives the discount you have described.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  


Natalie Bocanegra


Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Whether this discount is made in the regular course of business conducted by Myers is a determination which must be made based on the facts available.  Please note that the Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops 71.)





