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December 6, 2004
Nicole G. Paquette

Director of Legal and Government Affairs

Animal Protection Institute

Post Office Box 22505

Sacramento, CA 95822

Re:
Your Request for Informal Assistance

Our File No.   I-04-211
Dear Ms. Paquette:


This letter is in response to your request on behalf of the Animal Protection Institute for advice regarding the lobbying provisions of the Political Reform Act (the “Act”).
  Since your request asks for general guidance we are treating it as a request for informal assistance.

QUESTION


Does a contract to hire a lobbyist at a monthly rate, terminable when a given piece of legislation is either signed into law or dies in the legislature, violate Government Code section 86205, subdivision (f)?
CONCLUSION


No.
FACTS


You are looking for possible options in drafting a fee structure for a lobbyist in order to be in compliance with Government Code section 86205, subdivision (f).


You represent a nonprofit advocacy organization and that is seeking to hire a lobbyist to assist in passing a bill during the 2005/2006 legislative session.  It has come to your attention that there are certain restrictions on how to craft the fee payment structure pursuant to Government Code § 86205(f).  You would like to hire someone at a monthly rate and be able to stop payment upon final disposition of the bill, i.e. failure to pass committee or floor or signed into law by the Governor.  


You seek advice as to possible options that your organization could take in order not to expend a large sum of money in the event your bill dies prior to signing by the Governor.  One option you are considering is entering into a month-to-month contract which permits termination upon a 30-day notice. 
ANALYSIS


Section 86205, subdivision (f), provides that no lobbyist or lobbying firm may accept or agree to accept “…any payment in any way contingent upon the defeat, enactment, or outcome of any proposed legislative or administrative action.”  This is commonly known as the prohibition on contingency fee lobbying contracts, whereby a lobbyist is paid only if successful at defeating or enacting a given bill or legislative action.  

While we do not have before us the terms of a specific contract to consider, we can advise generally that a contract hiring a lobbyist on a month-to-month basis to assist in the passage of a bill, terminable by the employer after final disposition of the legislation, does not appear to violate the prohibition described above.  Such a contract is an agreement for employment, on a limited basis, to work on something for an open period of time (as long as the legislation is pending).  So long as the lobbyist is paid for work performed during the period during which the contract is in force, and so long as that payment is not contingent on a specific outcome of the legislation, such a contract does not violate section 86205, subdivision (f).  
The variety of contract terms available to a lobbyist and lobbyist employer is great and beyond the capacity of staff to address hypothetically.  We can advise, however, that the guiding principle of any lobbyist employment contract must be to avoid conditioning any payment to the lobbyist on a specific outcome.  So long as a contract does not violate that principle, the contract likely does not run afoul of section 86205.  
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Senior Counsel, Legal Division

CST:jg
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (§ 83114; reg. 18329, subd. (c)(3), copy enclosed.) 





