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December 21, 2004
James C. Harrison

Remcho, Johansen & Purcell

201 Delores Avenue

San Leandro, CA 94577

Re:
Your Request for Advice


Our File No.   A-04-217

Dear Mr. Harrison:


This letter is in response to your request on behalf of former Assemblymember Hannah-Beth Jackson for advice regarding the campaign provisions of the Political Reform Act (the “Act”).

QUESTION

May former Assemblymember Hannah-Beth Jackson use campaign funds to make a donation to the nonprofit Institute for the Renewal of the California Dream, even though she will become president of the institute, a paid position?

CONCLUSION

Under section 89515, Ms. Jackson may use campaign funds to make the donation only if the nonprofit has tax exempt status and no substantial part of the proceeds from the donation will have a material financial effect on her.  A material financial effect will result for purposes of section 89515 if her donation is used to pay for her salary or makes other funds available to pay for her salary by $250 or more.

FACTS


You represent former Assemblymember Jackson, who has finished serving her final term in the Assembly as of December 2004.  Ms. Jackson would like to use campaign funds to make a donation to a new nonprofit organization, the Institute for the Renewal of the California Dream (the “Institute”), a think tank established to develop solutions to the challenges facing California.  The Institute is dedicated to public policy issues confronting California.  The Institute was created in July 2004, and its tax-exempt application is currently pending with the Internal Revenue Service.  The Institute has requested that Ms. Jackson serve as president of the Institute, a paid position.  Ms. Jackson intends to earmark the funds for a specific purpose, such as hiring an outside vendor to develop a website for the Institute, and to prohibit the use of the funds for general purposes, such as employee salaries and benefits.  In addition, Ms. Jackson’s grant will require repayment of the funds if the Internal Revenue Service does not approve the Institute’s tax-exempt application.  


Additional facts were provided by you on December 1, 2004, stating that the donation amount will be $5,000 and the Institute has an anticipated budget for its first year of $500,000 to be received from a variety of sources.  In addition, you provided that the website creation would be a project that the Institute would undertake whether or not the donation is made by Ms. Jackson.

ANALYSIS

The use of campaign funds for donations is governed by Government Code section 89515.  That section provides:


“Campaign funds may be used to make donations or loans to bona fide charitable, educational, civic, religious, or similar tax-exempt, nonprofit organizations, where no substantial part of the proceeds will have a material financial effect on the candidate, elected officer, campaign treasurer, or any individual or individuals with authority to approve the expenditure of campaign funds held by a committee, or member of his or her immediate family, and where the donation or loan bears a reasonable relation to a political, legislative, or governmental purpose.”

In order for former Assemblymember Jackson to be able to donate campaign funds to the Institute, she must be able to answer “yes” to all three of the following questions:
 
1. Is the recipient organization a bona fide charitable, educational, civic, religious, or similar tax-exempt, nonprofit organization?
 
2. Will no substantial part of the proceeds from the donation have a material financial effect on her, the campaign treasurer, any individual with authority to approve the expenditure of the funds, or any member of that person’s immediate family?
 
3. Does the donation bear a reasonable relation to a political, legislative, or governmental purpose?


We will discuss these three criteria separately.

Question One – Bona Fide Nonprofit:  In your request for advice you identified the Institute as a nonprofit organization.  However, the organization is waiting for a determination of tax-exempt status from the IRS.  An organization is considered to be bona fide for the purposes of section 89515 when it gains tax-exempt status.  Please note that until the organization meets this criterion, the donation cannot be made under the provisions of section 89515.  

Question Two – Material Financial Effect:  In the Weiss Advice Letter, No. A-91-158, a former supervisor sought to donate the remains of his campaign funds to a nonprofit from which he would receive a salary after leaving office.  The advice given stated that the public official could give the funds provided that the “funds and the proceeds derived therefrom are not used to pay” him, his spouse or the campaign treasurer.  The standard applied when determining if there is a material financial effect on a person is when a payment received by the person from the nonprofit organization is $250 or more.  

In addition, the public official in the Weiss advice letter asked if the money could be used to solicit new donations.  In that letter, we determined that the new donations would not alter the original character or source of the funds.  

In this case, you indicated that Ms. Jackson would not receive any financial benefit directly from the funds donated. The specific funds donated by Ms. Jackson would be used for other purposes.  Ms. Jackson will instruct the Institute as to how to disburse the funds she will donate.  The Act does not prohibit an official from placing restrictions on a donation, so long as the other requirements of the Act are met.  (Petris Advice Letter, No. A-96-219.)

However, just like the new donations in the Wiess letter, the donated funds could displace the existing funds to create the money that would pay her.  In other words, the funds she donates may not directly be paid to her as salary, but they make it so funds are available so that she can be paid.  While Ms. Jackson’s donation is relatively small in comparison to the Institute’s anticipated budget, the purported annual budget is only an estimate.  Thus, the donated money could impact Ms. Jackson’s salary if the entity’s budget turns out to be significantly less than is anticipated.

Question Three – Political, Legislative, or Governmental Purpose:  This third requirement depends on the particular facts of the donor’s situation and, in this case, since the purpose of the Institute is to “develop solutions to the challenges facing California,” a reasonable relationship to a political or governmental purpose exists.


With the uncertainty regarding the entity’s nonprofit status and funding, it is unclear under your facts whether all the requirements of section 89515 can be met.  As discussed above, this is a fact-dependent evaluation that must be made by Ms. Jackson.   At the time of the donation, if she finds that the organization is bona fide and that there is a level of funding available to the Institute so that her donation would not impact her salary, then she may donate the campaign funds to the Institute.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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