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February 7, 2005
Damien B. Brower, Asst. City Attorney

Office of the City Attorney

City of Redwood City

1017 Middlefield Road

Redwood City, CA 94063

Re:
Your Request for Advice


Our File No.   A-04-230
Dear Mr. Brower:


This letter is in response to your request on behalf Mayor Jeff Ira for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  Is the transaction involving Joseph Ferrando’s property sufficient to prevent a conflict of interest for Mayor Ira with respect to a San Mateo Historic Courthouse decision as discussed in the Brower Advice Letter, No. A-03-205?
2.  Once Joseph Ferrando no longer has an “interest in real property,” may Mayor Ira participate in a San Mateo Historic Courthouse decision?
CONCLUSIONS
1.  It appears that Mr. Ferrando still has an ownership interest in the property.  As a result, nothing in the facts you have provided would change the conclusion of the Brower letter, supra, as long as Mr. Ferrando has this “interest in real property” as defined by section 82033.
2.  Yes.  So long as it is not otherwise reasonably foreseeable that the decision in question will have a material financial effect on Mr. Ferrando, a source of income to the mayor, or on any other economic interest of the mayor’s, the mayor may participate a San Mateo Historic Courthouse decision.
FACTS


Mayor Jeff Ira is a partner in the accounting firm of C.G. Uhlenberg, LLP. He currently holds a forty-percent interest in the firm and a thirty-percent interest in the net income of the firm.  One of the firm’s clients is Joseph Ferrando, an individual. For the year 2003, Mayor Ira received approximately $6,600 in fees from Mr. Ferrando. Of these fees, his allocated share of the net income attributable to Mr. Ferrando was approximately $2,000. Prior to September 1, 2004, Mr. Ferrando held a fifty percent ownership interest in a building and underlying property located in the downtown area of the city.  The property is located within a redevelopment project area. 


On September 1, 2004, Mr. Ferrando transferred an interest in the property to the co-owner of the property in exchange for an interest in property located several miles away from the property.  Pursuant to the transfer agreement, as of September 1, 2004, Mr. Ferrando no longer pays any expenses related to the property nor does he receive any income from the property.  Similarly, as of September 1, 2004, Mr. Ferrando no longer signs lease agreements with property tenants.  Mr. Ferrando’s name will remain on the property’s title until September 1, 2005.

ANALYSIS

The Act’s conflict‑of‑interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  
In a prior advice letter, we advised that it is reasonably foreseeable that decisions relating to the San Mateo Historic Courthouse will have a material financial effect on 
Mr. Ferrando, in whom Mayor Ira has an economic interest.  (Brower, supra.)  The letter concluded that it was presumed that Mayor Ira did not have a conflict of interest arising from his economic interest in Mr. Ferrando.  However, the letter pointed out that, due to Mr. Ferrando’s ownership of a building located across the street from the courthouse, specific circumstances may have existed which could have been sufficient to rebut this presumption.  (Ibid.)  Specifically, the letter stated that it appeared that specific circumstances existed which made it reasonably foreseeable that decisions related to the restoration of the County of San Mateo Historic Courthouse could have had a material financial effect on Mr. Ferrando’s property and, therefore, on Mr. Ferrando.  The advice letter explained:  
  “According to your facts, this project is being undertaken, in part, to create a public gathering place similar to a town square.  Because the building owned by Mr. Ferrando currently has several retail uses at the ground floor level, it appears that specific circumstances exist which make it reasonably foreseeable that the decision will have a material financial effect on this property.”  (Ibid.)

You now inquire as to whether the transaction you have described is sufficient to eliminate a conflict of interest for Mayor Ira in a San Mateo Historic Courthouse decision.  Therefore, for purposes of this letter, we analyze only whether a conflict of interest will arise from Mayor Ira’s economic interest in Mr. Ferrando.


As stated in our prior letter, the effect of a decision is material as to an individual, such as Mr. Ferrando, who is an “indirectly involved” source of income to the official if any of the following applies:

  “(A)  The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

(B)  The decision will affect the individual’s real property interest in a manner that is considered material under Title 2, California Code of Regulations, sections 18705.2(b).”  (Regulation 18705.3(b)(3).) 

According to the facts provided at the time, the asset at issue was Mr. Ferrando’s building.  Since then, this property has been the subject of the transaction you described where Mr. Ferrando appears to have conveyed certain rights in the property, while retaining his ownership interest (evidenced by his continued presence on the title) until, at least, September 1, 2005.  So long as Mr. Ferrando retains an ownership interest in this real property, Mayor Ira will have a potentially disqualifying conflict of interest.  The partial conveyance of Mr. Ferrando’s interest in this real property does not alter the conclusion of our prior letter.


Please bear in mind that Mayor Ira will continue to have an economic interest in Mr. Ferrando as long as Mr. Ferrando is a source of income to the mayor.
  Consequently, even after Mr. Ferrando divests himself of any interest in the real property in question, Mayor Ira must still assess whether it is reasonably foreseeable that any decision before him will result in a material financial effect on Mr. Ferrando based on the circumstances of a particular decision and the facts available to the mayor at the time the decision will be made.  
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  



Natalie Bocanegra


Counsel, Legal Division

NB:jg

I:\AdviceLtrs\04-230
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   A public official has an economic interest in any person from whom he or she has received income, including commission income and incentive compensation as defined in regulation 18703.3, aggregating $500 within 12 months prior to the time when the relevant governmental decision is made.  (Regulation 18703.3(a)(1).)  Therefore, Mr. Ferrando will be a source of income to Mayor Ira for 12 months after last income is received by the mayor.





