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           December 8, 2004
Morgan L. Foley
McDougal, Love, Eckis, Smith,

Boehmer & Foley

460 North Magnolia, Drawer 1466

El Cajon, CA  92022-1466
Re:
Your Request for Advice


Our File No.   A-04-232
Dear Mr. Foley:


This letter is in response to your request on behalf of City of Coronado Councilmember Frank Tierney for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
    Because we do not offer advice on past conduct, this letter does not confer immunity for any actions already taken. (Regulation 18329(b)(8)(A).)
QUESTION


Is it reasonably foreseeable that prospective upcoming decisions of the Coronado City Council involving the removal of traffic barriers at street intersections located more than 500 feet from Councilmember Tierney’s real property will have a material financial effect on the council member’s real property interests? 
CONCLUSION

Your account of the facts does not suggest that there is evidence sufficient to rebut a presumption that the financial effects of these decisions will not be material. So long as that presumption governs, it is not reasonably foreseeable that these decisions will have a material financial effect on the council member’s real property interests.
FACTS


Councilmember Frank Tierney was elected to the Coronado City Council on November 5, 2002. The city is located across San Diego Bay from the City of San Diego, and is accessible to vehicular traffic via two routes: State Route 282 north from the City of Imperial Beach, and State Route 75  (SR 75) west from the City of San Diego, across the Coronado-San Diego Bay Bridge (“Bridge”).  
SR 75 travels from the Bridge in a northwesterly direction, initially along Fourth Street, then following the curvilinear prolongation of Pomona Avenue, and Third Street to Orange Avenue.  SR 75 also travels in the opposite direction on Fourth Street east      of Orange Avenue. Third and Fourth Streets are parallel, three- or four-lane, one-way streets, traveling in opposite directions from the intersection of Pomona Avenue and Third Street through the city where they terminate (in the case of Third Street) and begin (in the case of Fourth Street) at Alameda Boulevard and the Naval Air Station North Island, Coronado (“NASNI”).  These parallel streets form a “couplet,” designed to carry traffic into the city from the Bridge, northwesterly on Third Street, while traffic headed toward the Bridge and out of the city moves southeasterly on Fourth Street.

The design of the streets in the city is generally a grid. At various times of the day, traffic is heavy on the couplet, either entering the city or leaving.  Historically, persons entering the city and wanting to avoid traffic and bottlenecks on the couplet would make left-hand turns from Third Street onto streets running perpendicular to Third Street.  This cross-traffic created documented dangerous intersections.


In response to demands of the California Department of Transportation (“CalTrans”) to reduce the number of accidents on the couplet, the city council voted to install temporary traffic barriers and turn restrictions at the intersections of Third Street with the perpendicular A, B and C Avenues. The initial decision was to prohibit left-hand turns from Third Street onto A, B and C Avenues, during certain hours of the day. When those temporary restrictions failed to mitigate the problem, the city council approved the installation of semi-diverters to physically prevent traffic from turning left (southbound) from Third Street onto A, B and C Avenues.  Later the city council also approved a left-hand turn restriction onto D Avenue from Third Street, during certain times of the day. 

Ultimately, the city council decided to remove the semi-diverters and a lawsuit was brought against the city, challenging that decision.  The superior court held that the city had failed to comply with the requirements of the California Environmental Quality Act, and ordered that the city comply with CEQA prior to removal of the semi-diverters.  Then, on November 2, 2004, the voters passed an initiative measure requiring that these traffic barriers be removed.  The city council will be required to take action to implement the will of the voters by arranging for removal of the traffic barriers.  Councilmember Tierney wishes to take part in this decisionmaking.
Councilmember Tierney is the owner of four parcels of real property in the city. His residence is located on J Avenue, more than 500 feet from Third and Fourth Streets. He also owns three residential properties, some of which appear to lie within 500 feet of Fourth Street, but all of which are more than 500 feet from the semi-diverters and the turn restriction.  The city council authorized an appraisal of the three properties closest to the semi-diverters; the appraiser concluded that city council decisions on the semi-diverters would not materially affect the value of these real property interests. 


ANALYSIS

Your question implicates the Act’s conflict of interest rules.  You have reviewed the Commission’s standard eight-step analysis of such questions, described at regulation 18700(b)(1)-(8), and conclude that Councilmember Tierney is a public official who would be making, or who would participate in making, governmental decisions relative to the removal of the traffic diverters. You also state that Councilmember Tierney has economic interests in the real property described earlier, and that his personal residence is more than 500 feet from Third and Fourth Streets, while his other three properties lie within 500 feet of some portion of Fourth Street, but more than 500 feet from those sections of Third and Fourth Streets which contain the traffic diverters that are the subject of the anticipated decisions. From this you conclude that all of Councilmember Tierney’s real property interests are indirectly involved in decisions on the traffic diverters, such that the materiality standard applicable to effects on these properties is the one given at regulation 18705.2(b)(1).  

Your treatment of the first five steps of the standard conflicts analysis is sound, and we therefore advance to step six, which is the express subject of your inquiry: is it reasonably foreseeable that the governmental decisions you describe will have a material financial effect on any of the council member’s real property interests?  Regulation 18705.2(b)(1) provides that the effect on real property which is indirectly involved in a governmental decision is presumed not to be material. This regulation also provides that:

“This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

(A) The development potential or income producing potential of the real property in which the official has an economic interest;

(B) The use of the real property in which the official has an economic interest;

(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”


Your account of the facts does not suggest that there is probative evidence sufficient to rebut the presumption applicable to these decisions. Assuming that there is no such evidence, we can only conclude that it is not reasonably foreseeable that the governmental decisions you describe will have a material financial effect on any of the council member’s real property interests.  

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





