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December 14, 2004
Celia Brewer, City Attorney

City of Solana Beach

635 South Highway 101

Solana Beach, CA 92075-2215

Re:
Your Request for Advice

Our File No.   A-04-233
Dear Ms. Brewer:


This letter is in response to your request on behalf of Dr. David Powell                          for reconsideration of advice rendered regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

Does Dr. Powell’s residence qualify under the “public generally” exception so that he may participate in decisions on sand replenishment and retention issues since the distinction between homeowners and non-homeowners is significantly blurred in Solana Beach?
CONCLUSION


No.  There are several ways the “public generally” exception of regulation 18707.1 may be met under the existing regulation.  As stated in our previous advice, in order for Dr. Powell’s residence to meet the requirements of the “public generally” exception there would need to be a significant segment of “property owners” or “homeowners” affected in substantially the same manner.  The exception of regulation 18707.1 may also apply, when 5,000 resident individuals (homeowners and non-homeowners) of the jurisdiction are affected in a substantially similar manner.  Finally, regulation 18707.9 may apply if the governmental decisions pertain to the rights or liabilities of tenants and owners of residential property.  According to your facts, none of these requirements have been met.
FACTS


Your request is in response to informal assistance rendered under Brewer Advice Letter, No. I-03-303 (the “Brewer letter”).  The Brewer letter concluded that owner-occupied housing (such as Dr. Powell’s) was not impacted in substantially the same manner as non-owner occupied housing.  
You state that the City of Solana Beach traditionally has a high rate of vacation and short-term rentals.  The city has an established short-term vacation rental permit program to address the issues associated with short-term rentals.  Many citizens in Solana Beach rent their homes out on a short-term basis only for part of the year, typically the summer.  Some rent out their units for most of the year and live only briefly in the unit, or conversely, live in the unit only in the summer.  Thus, the distinction between homeowners and non-homeowners is significantly blurred in Solana Beach.


Additionally, the Brewer letter concluded that the impact on the underlying property value combined with the impact on rental values or income results in the properties not being impacted in substantially the same manner.  Dr. Powell would argue that all property owners have the ability to take advantage of the rental income stream and rental property values at any time and for any length of time.  Thus, the decision on sand replenishment and retention has an evenly distributed economic impact on underlying property values throughout the defined segment, so it also has the same evenly distributed impact on rental values throughout the segment – it is up to the homeowner to capture the rental income or not.  You also state that there is no way to tell how many months or weeks a homeowner uses the residence as a principal place of business or how many weeks or months the same unit is used as a rental so long as one continues to receive mail at the address.  
ANALYSIS

As stated in previous advice, in order for Dr. Powell’s residence to meet the requirements under the “public generally” exception of regulation 18707.1 there would need to be a significant segment of “property owners” or “homeowners” affected in substantially the same manner.  There are several ways the exception may be met under the existing regulation.  First, there would need to be a significant segment of “property owners” or “homeowners” affected in substantially the same manner. 

Property Owners:  If a significant segment, or 10%, of property owners in the jurisdiction are affected in a similar manner, the exception may apply.  (Regulation 18707.1(b)(1)(B)(i).)   Dr. Powell commissioned an appraisal by Mr. Robert P. Caringella, MAI.  The appraisal report dated November 17, 2003, did not provide the numbers for the property owners in the jurisdiction in the appraisal for us to consider.  However, in his advice request, Dr. Powell stated that there are an insufficient number of similarly impacted property owners to meet the significant segment test requirement of 10%.   Therefore, a significant number of property owners are not affected by the governmental decisions in question.

Homeowners.  If a significant segment, or 10%, of homeowners in the jurisdiction are affected in a similar manner, the exception may apply.  (Regulation 18707.1(b)(1)(B)(i).)  The appraiser found that the 308 homeowners in that area were affected in substantially the same manner, which equates to only 7.5% of the homeowners in the jurisdiction (308/4,093).  Therefore, according to your facts, a significant number of homeowners are not affected by the governmental decision.  
In your request for reconsideration, you question the distinction drawn between owner-occupied residences and non-owner occupied residences, suggesting that this combined group represents a “significant segment” of “homeowners” for purposes of the regulation since you state that the effect on either group is identical.  Your blended number or residential units can be more appropriately categorized as “households.”
In the past, “households” was used as a third category to include “individuals who reside in a common owner-occupied and non-owner occupied residential dwelling.”  (Furth Advice Letter, No. A-99-035.)  This option was removed from the significant segment prong of the “public generally” exception applicable to “real property interests” in 2000 because it included non-property owners and tended to cause confusion when applying the terms of the regulation.  (Final Adoption of Phase 2 Conflict of Interest Regulations Memorandum, November 28, 2000.)  

Consistent with the amendment to the regulation, the Commission has advised that the definition of “homeowners” includes:  

“…an individual who owns residential property that is his or her domicile or principal place of residence.  Thus, ‘homeowner’ excludes a person who owns a non-owner occupied residential dwelling or commercial structure.” (Doi Advice Letter, I-04-076.)
Therefore, non-owner occupied residences are excluded from the term “homeowner” and cannot be used to create a third category of property owners to meet the significant segment test for purposes of this regulation. 
Residents:  In blended situations, where homeowners and other persons who reside in the jurisdiction may be impacted by a decision, if a significant segment, or 5,000 individuals, in the jurisdiction are affected in a similar manner, the exception may also apply. (Regulation 18707.1(b)(1)(A)(ii).)  Your facts do not indicate that this exception applies.  

We note that Dr. Powell previously looked to a group of residential units to determine if this group met one of the two categories in the significant segment test.  He found that there are 6,614 residential units in the city with 740 units (excluding bluff top) located west of Highway 101, which equals 11.2% of the total amount of residential units.  He went on to state that these units are “similarly affected” but contained a blend owner and non-owner occupied residences so that this group did not meet the definitions of either property owners or homeowners as used in the regulations.  This group did not meet either category since it excluded government and commercial buildings so as not to include all property owners and included non-owner occupied residences so as not to meet the definition of homeowners.  
Landlord/Tenant Issues:  The Commission has also provided another “public generally” exception where residential and residential rental property is involved and the decision affects the rights or liabilities of tenants and owners of residential property.  The governmental decision is indistinguishable from the effect on the public generally where at least 10% of residential property is affected.  (Regulation 18707.9(b).)  Your facts do not indicate that this exception is applicable. 

In summary, based on the facts provided and existing regulations, there is no basis for application of the “public generally” exception.  Please note that Dr. Powell can also submit a suggestion to the Commission to amend the regulation or regulations in a particular manner if he is dissatisfied with its wording or effect.  It is anticipated that the Commission’s advice relating to the term “homeowners” will be codified in a regulation as part of its technical regulations packet later this year.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





