





December 6, 2004
Heather C. Mc Laughlin
City of Benicia

City Hall – 250 East L Street

Benicia, CA 94510

Re:
Your Request for Advice


Our File No.   A-04-235
Dear Ms. Mc Laughlin:


This letter is in response to your request on behalf of Mayor Steve Messina                          for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Mayor Messina participate in council decisions concerning the development, sale or exchange of the E Street lot, a city-owned lot within 500 feet of property leased by the mayor?
CONCLUSION

No.  Mayor Messina is presumed to have a conflict of interest in the decisions concerning the E Street lot and it does not appear on the facts provided that the presumption may be rebutted or that an exception to the rules applies.
FACTS


The city-owned vacant lot is located on the side of the downtown area at East Second and East E Streets.  Mayor Messina’s ice cream and sandwich shop fronts First Street (the City of Benicia’s “main” street), and is within 500 feet of the vacant lot.  The mayor’s shop is located in a complex that has its own 90-space parking lot that is paved and lighted.  The three-acre vacant lot is currently graveled and used as overflow parking for the downtown.  According to the recently completed (June 2004) downtown parking survey, this site (referred to as the “E Street lot” or the “site”) “can support at least 125 vehicles.”  On a day-to-day basis, the E Street lot and the mayor’s shop’s parking lots are both severely under-utilized even during the identified peak periods of 11:30 – 2:00 pm. The E Street lot has a 3% occupancy rate and the lot associated with the mayor’s shop has a 32% occupancy rate.  Several people have commented that the E Street lot would be utilized more if it was improved with paving and lights.  It is estimated that the cost to improve this parking lot to city standards is approximately $750,000.  At the present time, this project is listed in the city’s 20 year capital improvement plan (“CIP”) but neither sources of funding nor a timeframe have been identified. 

The downtown parking study also analyzed future parking supply and demand and determined that even at build out there would still be a parking surplus in downtown of 179 spaces.  Despite this finding, it would be difficult to recommend that the city not include some public parking as it analyzes the development potential for the E Street lot.


The city’s E Street lot is the last significant land asset in the downtown/marina area aside from the city’s waterfront land holdings.  Given the ongoing interest in downtown revitalization, the city council will carefully consider the development potential of this site.  Staff believes that this site should be looked at as an asset that could enable the City of Benicia to accomplish other goals and/or objectives.  With this potential in mind, staff discussed the idea of a mixed-use project consisting of residential units and public parking with two local developers.  A developer who purchases the site would be responsible for the development and construction of the residential units, as well as 100 public parking spaces.  If the project includes high density (16-24 units per acre) residential, the city may be able to generate revenue, as well, that could be used to support other community goals, i.e., purchase of the Bortolazzo/Whitehead property at Jefferson Street in the Benicia arsenal or to provide amenities/enhancements for an urban waterfront park, etc.  Additional residential development in the downtown, specifically in this location, will not only fit in the existing downtown/marina residential neighborhoods, but will provide housing for additional residents who can support downtown businesses and restaurants.  Residential development on this site could also create an eastern anchor to commercial development on First Street and the proposed mixed use zoning for the side streets between First Street and East Second Street.  Finally, this type of project could provide 100 public parking spaces at no cost to the city.  

Staff is proposing to include this item on the agenda for discussion at an upcoming council meeting so the council may provide direction to the staff.  The following is a preliminary list of directions the council will be asked to decide and/or authorize for the proposed project.

· Determine the development steps that will be necessary for this project, including possible rezoning, CEQA compliance, tentative/final map and design review, and which components will be done by the City of Benicia and which will be the responsibility of a developer.

· Hold two facilitated workshop meetings on the potential for mixed-use development on this site. Utilize local Government Commission or MIG, a consultant, to assist the city with this effort.  Process should determine urban design parameters, housing density and a range of public parking spaces to be created. 

· Determine a developer selection process that includes participation from the community.
ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (§ 81001, subd. (b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following steps as outlined below.
  

Steps One and Two:  Is Mayor Messina considered a “public official” making, participating in making, or influencing a governmental decision?
As Mayor of the City of Benicia, Steve Messina is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (§ 82048; reg. 18701, subd. (a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See reg. 18702.1.)

Mayor Messina will “make a governmental decision” if he votes to direct city staff to pursue the various options you describe with respect to the E Street lot.  Additionally, if Mayor Messina engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to this decision, he will “participate in making” or “influence” the decision.  

Step Three:  What are Mayor Messina’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103, subdivision (a); regulation 18703.1, subdivision (a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103, subdivision (d); regulation 18703.1, subdivision (b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103, subdivision (b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103, subdivision (c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103, subdivision (e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).


“Interest in real property” includes:

“ … any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.  Interests in real property of an individual includes a pro rata share of 
interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10‑percent interest or greater.”  (§ 82033.)
The terms “interest in real property” and “leasehold interest” as used in section 82033 do not include a month to month tenancy.  (Reg. 18233.)  


Mayor Messina has an economic interest in the leased property on which his ice cream and sandwich shop is located because he has an interest of $2,000 or more in this leasehold interest. (§ 87103, subd. (b).)

Presumably, the mayor also has an investment of $2,000 or more in his business.  Therefore, he also has an economic interest in this business entity.  (§ 87103, subds. (a) & (c).)  In addition, he has an economic interest in each of his customers from whom he has received income aggregating to $500 or more within 12 months prior to the time the decision will be made.  (§ 87103, subd. (c).) 


You have not provided information regarding any other economic interests of Mayor Messina.  For purposes of this letter, we assume that he has no other economic interests relevant to the decision you have identified.

Step Four:  Are Mayor Messina’s economic interests directly or indirectly involved in the governmental decision?

Leasehold Interest
Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  (Reg. 18704.2, subd. (a)(1).)


Because the property in which Mayor Messina holds a lease is located within 500 feet of the E Street lot, Mayor Messina’s leasehold interest is directly involved in this decision.

Ice Cream Business/Clients
A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:
“(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (§ 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





