





November 23, 2004
Peter M. Thorson

Richards, Watson & Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Your Request for Advice


Our File No.   A-04-238

Dear Mr. Thorson:


This letter is in response to your request on behalf City of Temecula  Councilmembers Jeff Stone, Ron Roberts and Charles Washington, for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS


1.  Do Councilmembers Stone, Roberts, and Washington have a conflict of interest in certain traffic decisions which will affect their real property interests?


2.  May the “legally required participation” exception be used where the three council members in question all have conflicts of interest?


3.  Does Councilmember Stone’s pending resignation from the city council to serve on the Riverside County Board of Supervisors impact the use of “legally required participation” exception by the city?
CONCLUSIONS


1.  Councilmember Roberts and Washington are deemed to have a conflict of interest in the decisions.  Councilmember Stone has a conflict of interest if the decision in question will have a material financial effect on his real property.  The financial effect is presumed to not be material, but this presumption may be rebutted by specific facts demonstrating a foreseeable and material financial effect.  The determination of materiality is necessarily a factual decision that the council member must make based on the facts and circumstances surrounding the decision.  Based on Councilmember Stone’s  representations, it appears the presumption is rebutted. 

2.  Where three of the five council members necessary for a quorum are disqualified, the city may use legally required participation.


3.  Councilmember Stone’s resignation does not impact application of the exception, as discussed below.  However, if a new council member is appointed who has no conflict of interest, legally required participation will cease to apply.

FACTS

  
The city is in the process of updating its general plan.  The city council formed a Citizens Advisory Committee (“CAC”) to make recommendations to the council for changes to the general plan. One of the recommendations of the CAC is to extend North General Kearney Road approximately six-tenths of a mile from Calle Pina Colada to just south of Deer Meadow Road so that it will connect to other roads.


The extension of North General Kearney at this location has been a controversial issue for the city since its incorporation in 1989.  The residents of the rural Meadowview community adjacent to the proposed extension firmly believe the extension would create substantial increase in traffic, particularly “cut through” traffic of persons who would drive through their rural neighborhood using the extension in order to avoid other more congested roads in the area.  They believe that regardless of the numerical changes in the average daily trips and the capacity of the roads described in the traffic study, their quality of life in the rural community will be adversely affected by an extension of North General Kearney Road.


The proposed recommendation of the CAC to extend North General Kearney Road will be considered by the city’s Traffic and Safety Commission and will then require public hearings before the city planning commission and city council.  The planning commission and city council are expected to hold public hearings on all of the proposed changes to the general plan in March and April 2005.  Under Government Code section 65356, three affirmative votes of the city council are required to adopted the recommended changes to the general plan extending North General Kearney Road as proposed by the CAC.


Residents from the Meadowview community are requesting the council to take immediate action to withdraw the CAC recommendation from consideration at the planning commission and city council hearings. 


Councilmembers Roberts and Washington own and live in homes in the Meadowview community.  As such each holds a partial interest in the Meadowview Homeowners Association (“HOA”) common property.  The North General Kearney extension will be adjacent to portions of the Meadowview HOA common area.  The Meadowview HOA owns the right of way for the proposed North General Kearney extension, and the city holds an irrevocable offer of dedication for the proposed right of way that was conveyed to the County of Riverside prior to the city’s incorporation.  In order for the North General Kearney Road extension to proceed, no action is required by the Meadowview HOA as the city will simply record an acceptance of the irrevocable offer of dedication.


Councilmember Stone owns and lives in a home which is 380 feet from North General Kearney Road and 1,000 feet from the nearest portion of the proposed extension of North General Kearney Road between Calle Pina Colada and Deer Meadow Road.  His home is not in the Meadowview HOA so he has no interest in the Meadowview common area property.  Councilmember Stone believes that the extension of North General Kearney Road would adversely impact the value of his home and his quality of life due to increased cut-through traffic and changes in existing traffic patterns resulting from the extension.


The Temecula City Council consists of five elected members.  A quorum consists of three members.  Normally when three members of the council have a conflict of interest and may not participate in a decision, the council has randomly selected one of the otherwise disqualified members to participate in the decision in accordance with the requirements of regulation 18708. 


In this case, however, Councilmember Stone was elected to the Riverside County Board of Supervisors at the March 2004 primary election.  He will resign his city council office effective January 3, 2005, and will be sworn in as a member of the board of supervisors the same day.


Under Government Code section 36512, the council has 30 days from the date of the vacancy to fill the vacant seat or call an election to fill the vacant seat.  An election to fill the vacant seat must be held at the next regularly established election date, not less than 114 days from the date of the call of the election.  For the call of the election in January 2005, the next regularly established election date would be the June 2005 election.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) - (8)), which is discussed below.

 

1. & 2.  Are Councilmembers Stone, Roberts and Washington public officials who will make, participate in making, or influence a governmental decision?


The conflict-of-interest provisions of the Act pertain only to public officials.  A public official includes “every member, officer, employee or consultant of a state or local government agency . . . .” (Section 82048; regulation 18701(a)(1).)  As elected members of the city council, the council members are all public officials subject to the Act’s conflict-of-interest provisions. 


In addition, unless disqualified under the conflict-of-interest provisions of the Act, each will make, participate in making, or influence governmental decisions, including decisions regarding the extension project.  (Section 87100; regulations 18702.1 - 18702.3.)

 

3.  What are their economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described at regulations 18703.1 through 18703.5, inclusive.

 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);

 

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule. (Section 87103; reg. 18703.5.)

 

Because each council member has an ownership interest of $2,000 or more in their respective personal residences, these real property interests are considered economic interests under the Act.

However, two of the council members (Councilmembers Roberts and Washington) have an additional interest that is related to the ownership interest in their residences.  According to your facts, the HOA owns the common areas of the subdivision.  The council members also hold an ownership interest in the common areas owned by the HOA, by virtue of the ownership of their residences.  Assuming these respective interests are worth at least $2,000, they would constitute additional interests in real property. (Joehnck Advice Letter, No. A-87-322.) 

4.  Are the council members’ economic interests directly or indirectly involved in the decision?

A public official’s real property is considered to be “directly involved” in the decisions listed at subdivisions (a)(2) - (a)(6) of regulation 18704.2.  None of these decisions are implicated with respect to your property by the facts you provide.


In addition, pursuant to regulation 18704.2(a)(1), a public official’s interest in real property is considered directly involved in a decision if any part of the official’s real property is located within 500 feet of the boundaries of the real property which is the subject of a governmental decision.  According to the facts you provide, both Councilmembers Roberts and Washington have an interest in real property that is within 500 feet of the extension.


However, Councilmember Stone’s property is more than 500 feet from the extension.  If the public official’s interest in real property is not directly involved in the governmental decision (in this case because it is more than 500 feet from the street extension), it is deemed to be indirectly involved. Thus, Councilmember Stone’s economic interest in his principal residence will be indirectly involved in the decisions concerning the extension.

5.  What is the applicable materiality standard?

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material. (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.

 

a. Material Financial Effect

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� For purposes of section 87103, “indirect investment or interest” means “any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”








