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November 24, 2004
Jay Cohan

1204 Eureka Court

Los Altos, CA 94024

Re:
Your Request for Advice


Our File No.   A-04-241
Dear Mr. Cohan:


This letter is in response to your request for advice regarding issues related to your obligation to file a statement of economic interests under the Political Reform Act (the “Act”).

QUESTIONS
1. Are you required to report on your statement of economic interests, individual stocks held in what you described as a “discretionarily-traded, privately-held, separate account?”
2. Are gifts you receive that are related to your job with Westech Investment Advisors, Inc. reportable and subject to the $340 gift limit, even though you believe they are unrelated to your duties as a public official with the City of Los Altos?
3. How may you obtain an exemption to the requirement to file a statement of economic interests? 
CONCLUSIONS
1. Unless otherwise specifically exempted from reporting under the Act, you must report investments of $2,000 or more you hold in business entities that are located in or doing business in the City of Los Altos.  It does not appear that the investments held in the account you describe are exempted from reporting.

2. The Act does not provide an exemption from reporting or the gift limit of “job-related” gifts.  Unless a gift is from a source that is exempted from the Act, such as a family member, you must report the receipt of gifts of $50 or more from a single source in a calendar year.  These gifts are subject to the $340 gift limit.

3. You may request that the city amend its conflict of interest code to remove your position if you feel it has been erroneously included.  If the city denies the request, you may appeal its decision to the Los Altos City Council.  The city council has authority to suspend or modify your reporting obligations during the appeal process.
FACTS

You are a member of the Citizen’s Financial Advisory Committee (“CFAC”) for the City of Los Altos.  CFAC evaluates various financial issues for the Los Altos City Council and makes recommendations to the council.  The City of Los Altos adopted a conflict of interest code that includes members of the Citizen’s Financial Advisory Committee.  Members of this committee are required to report all investments in and income from certain business entities, in addition to interests in real property.  The code incorporates regulation 18730, which, in part, defines terms and provides for the manner of reporting required by a filer.
You have a “discretionarily-traded, privately-held, separate account” that is controlled by a third party investment manager.  The investment manager buys and sells individual stocks on your behalf at the investment manager’s sole discretion.  The manager acts without your knowledge, and you do not have any control over the investment decisions.  
You are employed full-time at Westech Investment Advisors, Inc. in San Jose, California.  As part of your job, you routinely entertain clients and business partners, and you are also entertained by them.  In the past, for example, you have attended holiday parties, networking events, lunches, dinners, concerts, and sporting events.  You have given and received gift baskets and bottles of wine.  
ANALYSIS

1. An investment is required to be reported if the fair market value of the investment equals or exceeds $2,000 during a reporting period. (Section 87206.)  Section 82034 defines an investment.  In part, it states:

“ ‘Investment’ means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title….  The term ‘investment’ does not include a time or demand deposit in a financial institution, shares in a credit union, any insurance policy, interest in a diversified mutual fund registered with the Securities and Exchange Commission under the Investment Company Act of 1940 or a common trust fund which is created pursuant to Section 1564 of the Financial Code, or any bond or other debt instrument issued by any government or government agency.”
Therefore, if a business entity in which you have an investment of $2,000 or more does business or plans to do business in the city of Los Altos, or has done business within the city at any time during the two years prior to the time of the statement, you are required to report it.  Neither the regulations nor statutes provide an exemption for the type of investment account you describe.  
2. Section 82030(a) defines income to include a gift.  A gift is defined in section 82028 as:

“… any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received….”

Holiday parties, lunches, dinners, concerts, and sporting events, in addition to receipt of gift baskets and bottles of wine, bestow a personal benefit on the recipient and, therefore, are considered gifts.  

Section 87207 requires the reporting of each source of income of $500 or more, or $50 or more if the income is a gift.  In addition, regulation 18730(b)(8.1)(A) provides that:
“… no designated employee of a state or local government agency, shall accept gifts with a total value of more than $340 in a calendar year from any single source, if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.”

There are no jurisdictional boundaries established by the Act or its corresponding regulations for the receipt of a gift.  Therefore, the source of a gift of $50 or more is reportable even if the source is not located in or doing business in the City of Los Altos.  The Act does not differentiate between gifts received that are related to your business and those related to your position as a public official.  However, regulation 18942 (copy enclosed) does provide several exceptions to the definition of gift.  It does not appear that the gifts you describe meet an exception.

3. Section 87307 provides that an agency may amend its conflict of interest code at any time in response to a petition submitted by an officer, employee, member, or consultant of the agency, or a resident of the jurisdiction.  If the agency denies the request, the petitioner may appeal the decision to the code reviewing body (section 82011(c)). The Los Altos City Council is your code reviewing body.  During the appeal process, the city council has the authority to suspend or modify your reporting obligations.  (Regulation 18737.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kevin S. Moen, PhD










Political Reform Consultant II







Technical Assistance Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





