





February 18, 2005
Douglas P. Haubert
Aleshire & Wynder, LLP

18881 Von Karman Avenue, Suite 400

Irvine, CA 92612

Re:
Your Request for Advice


Our File No.   A-04-253
Dear Mr. Haubert:


This letter is in response to your request on behalf Anaheim Transportation Network, for advice regarding the conflict of interest code provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. Is the Anaheim Transportation Network (“ATN”) a local government agency subject to provisions of the Act?

2. Is ATN required to adopt a conflict of interest code?
3. Are the members of the Board of Directors of ATN required to file Statements of Economic Interests (“SEI’s”)?

CONCLUSIONS
1. & 2. Based on the information you have provided, it appears that ATN is a local government agency which is required to adopt a conflict of interest code.
3. The members of the Board of Directors of ATN are required to file SEI’s for their work as board members of ATN.

FACTS

You are writing on behalf of the Anaheim Transportation Network (“ATN”), and have asked whether members of ATN have filing obligations under the Act.  In your correspondence to the Fair Political Practices Commission (the “Commission”), you have provided the following information:

ATN is a private, nonprofit organization that was formed under section 501(c)(3) of the IRS code.  ATN administers the Anaheim Resort Transit (“Resort Shuttles”) system of clean air shuttles within the City of Anaheim.  ATN functions like any public transportation system serving business owners and their guests by managing a transportation system in the Anaheim resort area in the vicinity of Disneyland and Disney’s California Adventure.
Traditionally, the hotels in this vicinity had each provided their own private shuttle service to and from Disneyland.  However, on September 27, 1994, the Anaheim City Council and its mayor adopted various resolutions (codified as Municipal Ordinance No. 5454) approving the “Anaheim Resort Specific Plan” and an accompanying environ-mental impact report which rezoned the area and incorporated development standards and mitigation measures set forth in the Anaheim Resort Mitigation Monitoring Program No. 0085 (“Mitigation”).  Property owners and developers in this area were responsible for complying with these mitigation measures, which included participation in the “clean fuel shuttle” program and ATN, which would be formed subsequent to the adoption of Ordinance 5454.  (Measure 3.3-4.)  These businesses and property owners were required to participate in this program and are referred to as “mandatory members” of ATN.
The Transportation Division of the Public Works Department of Anaheim was expressly charged with the administration and implementation of this and other mitigation measures.  Diana Kotler, Anaheim’s Transportation Program Manager, was delegated the day-to-day operational responsibility of ATN.  The city council approved a contract with Transportation Management Services (“TMS”), a Pasadena consulting firm, to assist in ATN’s formation.

Of the 28 buses operated by ATN, 10 were donated to ATN by the City of Anaheim and 18 were purchased by Coach USA after it was awarded a contract for the provision of ART service.  ATN is in the process of acquiring eight additional buses.  The funding for these eight buses is the result of a Federal Transit Administration grant to Anaheim, which has agreed to lease them for use by ATN for $1 per year.

To assist in the formation of ATN, in 1995 the city attorney’s office drafted ATN’s by-laws, charter, and articles of incorporation.  ATN’s founding board adopted these documents.  Ms. Kotler was one of the twelve founding board members of ATN.  Under the articles of incorporation, every hotel or motel, event center, and employer having a place of business within downtown Anaheim or various areas in Anaheim is eligible for membership in ATN.  Each such member is entitled to send one representative to vote in all elections.  
The Articles of Incorporation also provided for ATN’s membership to include non-voting, ex-officio members representing Caltrans and Anaheim.  The by-laws require that all voting ATN board members be elected by majority vote.  The by-laws authorize the board to appoint and remove all officers and employees of ATN and to manage the affairs of ATN.  A majority of all board members constitutes a quorum for purposes of transacting ATN’s business.  ATN maintains executive, membership, financial, and legislative committees.  ATN is presently governed by an eleven member board of volunteers elected at ATN’s annual general meeting.
During formation, ATN received grant funding from Anaheim as well as from Caltrans, the Anaheim Public Utilities Commission (part of the City of Anaheim) and a few private entities.  Currently, ATN contracts with Anaheim to administer and operate the clean fuel shuttle system.  Anaheim may terminate the agreement without cause upon notice to ATN.  ATN operates on a budget of over $4.3 million.  Income (calculated annually) is derived from six program areas:

1) Program Income.  (Approximately $174,346.)  ATN administers a number of programs with some public assistances, including: operation of Anaheim’s convention center trams, ART employee shuttles, rideshare, and vanpool programs.  

2) Imagination Speedway Income.  (Approximately $10,000.) These are specially chartered Metrolink trains that run from various points in Southern California to the Anaheim Metrolink Station, which is located in the parking lot of Angel Stadium.  Normally, this service is used by out-of-town groups wishing to travel together to attend a sporting event at Angel Stadium or Arrowhead Pond.

3) Senior Express-Taxi Income.  (Approximately $217,446 – from public grants.)  This service consists of transportation for senior citizens who reside within close proximity to the Anaheim Resort Area.  
4) Membership Dues. (Approximately $51,336.)  

5) ART Income.  (Approximately $4 million.)  This is from ticket sales and other income directly related to the services provided to visitors in the Anaheim Resort Area.  About $2.3 million is from direct ticket sales and $1.5 million is derived from an in-lieu flat fee paid by hotels on a per room basis.

6) Miscellaneous Income.  (Approximately $8,300.)  This includes interest, etc.
On January 31, 2005, you and Ms. Kotler, ATN’s Executive Director provided additional information.  She stated that although the majority of the initial funding was public monies, now ATN pays day-to-day costs through its own revenue.  In addition, she stated that ATN will continue to receive public money in the future from Anaheim in the form of public grants.  You confirmed that the only reason ATN was formed was in accordance with the ordinance adopted in response to the mitigation.  Ms. Kotler also stated that she is now exclusively working for ATN and is no longer Anaheim’s Transportation Program Manager and is no longer paid by the city.  In addition, you stated that ATN does not displace the regional transit system that provides service in that area of Anaheim as well as the rest of the city.
ANALYSIS

1. Applicable Law.
The Act prohibits a public official from making or participating in making a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  These conflict-of-interest provisions of the Act apply only to “public officials.”  A “public official” is defined as “every member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)


In addition, section 87300 of the Act states that “[e]very agency shall adopt and promulgate a Conflict of Interest Code” applicable to its “designated employee[s].”  For the purposes of section 87300, “agency” is interpreted to mean any state agency or local government agency.  (Donovan Advice Letter, No. A-04-190.)  A “local government agency” is defined in the Act as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)


The Commission adopted a four-part factual test that distinguishes governmental from non-governmental entities in In re Siegel (1977) 3 FPPC Ops. 62.  In the Siegel Opinion, the Commission was asked whether the Pico Rivera Water Development Corporation, a nonprofit corporation, was really a local government entity.  The Pico Rivera Water Development Corporation was a nonprofit corporation that was founded to acquire, maintain, and operate a water system.



In determining whether the Pico Rivera Water Development Corporation was a governmental entity, the Commission employed four criteria:

(1) Whether the impetus for formation of the entity originated with a government agency;

(2) Whether the entity is substantially funded by, or its primary source of funds is, a government agency;

(3) Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

(4) Whether the entity is treated as a public entity by other statutory provisions.


In the Siegel opinion, the Commission found that the city council was intimately involved in the formation of the Pico Rivera Water Development Corporation, and that the city council had the right to overrule the appointment of anyone submitted to serve on the board.  With respect to funding, it found that the city was required to pay rent to the corporation until the bonds were retired, even if receipts from the operation of the water system were not sufficient to meet these costs -- in essence, guaranteeing the bonds of the corporation.  More evidence that the corporation was fulfilling a public function was the fact that the water system would be operated solely by city employees.  Further, the Commission considered it significant that the acquisition and operation of a water system is a service commonly provided by municipalities in their public capacities.  Finally, the corporation’s bonds enjoyed the same legal status as those issued by a public body under California’s tax and securities laws.  Accordingly, the Commission concluded that the Pico Rivera Water Development Corporation was intrinsically “public” in character.


One year later, the Commission used the same criteria to determine that the Bakersfield Downtown Business Association and Chamber of Commerce were not “city agencies” required to adopt a conflict of interest code.  (In re Leach (1978) 4 FPPC Ops. 48.)  This conclusion was based on the recognition that, although cities also perform services to promote business, the business association and chamber of commerce performed services which specifically benefited the downtown business area and retail stores, restaurants, and hotels located throughout the city.  Viewing this function as less governmental in nature than providing a public water supply, the Commission determined that these types of entities were not governmental entities.


The Siegel and Leach opinions both dealt with determining whether local entities were public (governmental) or private (non-governmental) in character.  (Donovan Advice Letter, No. A-99-269.)  In the Vonk opinion, the Commission stated that the criteria of the Siegel and Leach opinions should be used not as a litmus test, but “to determine when private entities become so suffused with attributes of sovereignty as to be considered public in nature.”  (In re Vonk (1981) 6 FPPC Ops. 1.)

2. Application of the Siegel Criteria.

Following the Commission’s opinions, we apply the Siegel test to what you have told us about ATN, as a starting point for determining whether ATN should be considered a local government agency that is required to adopt a conflict of interest code.

a. Is the impetus for formation of the entity a government entity?

Generally, the first criterion of the Siegel test is met where an entity is created by statute or ordinance or by some official action of another governmental agency.  (Moser Advice Letter, No. A-97-400.)  You have stated that the impetus for ATN’s formation was, in fact, a city ordinance in response to mitigation required by a specific plan.
  
b. Is the entity substantially funded by, or is its primary source of funds, a government agency?

You have stated that ATN received city funding for almost all of its start-up costs. The city attorney formulated all the initial paperwork for ATN, the city contributed eight of the 28 buses for implementation, and the city was used as a conduit to receive federal funding.  Presently, funding is received in part by the city (grants from the federal government funneled through the city and the contribution of 10 additional buses), and in part from the hotels and private vendors through contracts for services, as well as through ticket sales.  ATN receives revenue by providing governmental functions like vanpool services, carpool services and senior rides.  In addition, ATN anticipates this receipt of city funding to continue in the future.  Therefore, at this time, ATN remains at least partially funded by the government, and the second factor of the Siegel analysis is met.

c. Is one of the principal purposes for which the entity is formed, to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?

According to the information you provided, ATN was formed to administer the resort shuttle system of clean air shuttles within Anaheim.  ATN functions like any public transportation system serving business owners and their guests by managing a transportation system in the Anaheim resort area in the vicinity of Disneyland and Disney’s California Adventure.  You have provided examples of a number of activities undertaken by ATN in carrying out this purpose, such as its specially chartered Metrolink trains; operation of Anaheim’s convention center trams, ART employee shuttles, rideshare, vanpool programs and the Senior Express-Taxi service.


The Commission has previously determined that generally, the oversight and operation of transportation services is a function typically performed by government entities.  (See Knox Advice Letter, A-90-038; Keene Advice Letter, No. I-89-613.)  However, you state that the function of ATN can be distinguished from those traditional organizations in that ATN only provides transportation to a limited area and replaces only the privately owned vans and buses, not the regular city bus system, which concurrently runs through this area.  Nevertheless, the fact that ATN engages in activities traditionally (though not exclusively) performed by the government, demonstrates that the governmental function factor of the Siegel analysis is conclusively met.

d. Is the entity treated as a public entity by other statutory provisions?

Based on the information you have provided, ATN is not currently treated as a public agency by any statutory provision. Consequently, the last factor of the Siegel analysis is not met although it is unclear if the federal grant monies are provided only to specific organizations with governmental ties.

3. Because ATN engages in activities traditionally performed by government, has been funded primarily by the government, and was created by ordinance; ATN should be classified as a governmental entity.

Under the Siegel test, it appears that ATN is a governmental entity based on analysis of the test’s various factors.  However, as discussed, the Siegel criteria do not constitute a litmus test for determining whether an entity is public for purposes of the Act.  Under the Commission’s Leach opinion, when a private entity becomes “so suffused with attributes of sovereignty as to be considered public in nature,” the entity will be treated as a governmental entity under the Act.  It is not necessary that all four of the criteria be satisfied for an entity to be considered a local government agency.  It is only necessary that the entity satisfy enough of the four criteria for its overall character to correspond to that of a local government agency. (Steele Advice Letter, No. A-04-072.)  
Looking at this overall determination, we also consider that ATN provides vanpool, carpool and senior ride programs, all of which are traditionally performed by the government, and also consider that the “mandatory members” of ATN are businesses required by law to join and provide these services.  Therefore, the totality of the circumstances also leads to the determination that ATN operates to carry out governmental functions.  Under such circumstances, ATN’s board members and designated employees will have to file statements of economic interests and are governed by the Act’s gift limits and conflict-of-interest rules.  For assistance in formulating ATN’s conflict of interest code, please call our help line at 1-866-ASK-FPPC.

You have also included in your letter a request for information regarding the “public generally” exception (section 87103; regulations 18707-18707.9) but did not include any specific questions regarding this area of the Act.  The “public generally” exception is only applied when a public official has determined that he or she has a conflict of interest regarding a particular decision.  When a decision is before ATN that causes a question to arise regarding the conflict-of-interest provisions of the Act, then an analysis of the “public generally” exception would be appropriate.  Please review the enclosed pamphlet explaining the conflict-of-interest analysis entitled, “Can I Vote? Overview of the Conflicts Laws.”  If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division

Enclosure
GW:jg

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� We also note that participation by businesses and developers in the area was mandated by the city’s ordinance and that the ATN board includes non-voting, ex-officio members from public agencies.  These facts support our conclusion with respect to this first criterion as well as the third criterion as discussed later in this letter.





