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December 22, 2004
Philip D. Kohn, City Attorney
City of Laguna Beach 

Rutan & Tucker, LLP

611 Anton Boulevard, Fourteenth Floor

Costa Mesa, CA 92626-1931

Re:
Your Request for Advice


Our File No.  A-04-258
Dear Mr. Kohn:


This letter is in response to your request on behalf of Elizabeth Pearson, Councilmember for the City of Laguna Beach for advice regarding the statement of economic interests and conflict-of-interest provisions of the Political Reform Act        (the “Act”).

QUESTIONS

1.  What reporting, if any, on her statement of economic interests must Councilmember Pearson make relating to the salary income paid by Hunsaker & Associates, Inc., to Mr. Schneider prior to their marriage?  


2.  Is Councilmember Pearson subject to the disqualification requirement relating to conflicts of interest in section 87100 by reason of the salary income paid by Hunsaker & Associates, Inc. to Mr. Schneider prior to their marriage?  
CONCLUSIONS

1.  Councilmember Pearson is not required to report on her statement of economic interests salary income earned and received by Mr. Schneider from Hunsaker & Associates, Inc. before the date of their marriage.  

2.  Salary income earned and received by Mr. Schneider from Hunsaker & Associates, Inc. prior to his marriage to Councilmember Pearson, will not give rise to a conflict of interest for her.  

FACTS


Councilmember Pearson was sworn into office in December of 2002.  In October of 2004, Ms. Pearson married Ernie Schneider.  From May of 1995 to August of 2004, Mr. Schneider was a salaried employee of Hunsaker & Associates, Inc. (“Hunsaker”), a  corporation that performs planning, engineering, and surveying services.  Mr. Schneider performed business development functions for the company.  At no time during his employment did he serve as a corporate officer or director nor did he hold (nor does he now hold) any ownership interest in the company.  While Ernie Schneider was involved from time-to-time in providing services to individual clients of the company, he never received any compensation paid directly by such clients.  Following the conclusion of his employment with Hunsaker in August of 2004, he joined the land brokerage firm of O’Donnell/Atkins.

Prior to the date of their marriage, Councilmember Pearson and Mr. Schneider did not commingle assets and did not jointly purchase or own any assets or property.  They did not reside at the same address.  They did not execute a pre-nuptial agreement of any kind.

You state that prior to the marriage, Mr. Schneider’s salary income paid by Hunsaker was his separate property.  There was and is no agreement between them, and Councilmember Pearson had no community property interest in the income received by Mr. Schneider from Hunsaker prior to their marriage.


Clients of Hunsaker may be involved in future projects located in the City of Laguna Beach for which discretionary governmental decisions may be sought.  Also Hunsaker may itself be involved with regard to such projects. 
ANALYSIS


You ask whether salary income that a council member’s spouse received prior to their marriage gives rise to any reporting or disqualification obligations for the council member.  

 
With respect to reporting, the Act requires officials to disclose reportable investments, business positions, interests in real property and income on their statements of economic interests, filed annually and upon assuming and leaving office.  (Section 87302(b).)  An official is required to report on their statement of economic interests (Form 700) their community property interest (50%) in their spouse’s income.  The official must report his or her spouse’s employer’s name and all other required information.  

With respect to disqualification, the Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


An official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other things:

   “(c) Any source of income, except gifts or loans by a commercial lending institution made in the regular course of business on terms available to the public without regard to official status, aggregating five  hundred dollars ($500) or more in value provided or promised to, received by, the public official within 12 months prior to the time when the decision is made.”  (Section 87103(c).)  


Under the Act, the income of a public official includes any community property interest in the income of a spouse.  The Act defines “income” in section 82030, in pertinent part, as follows:  

   “(a) ‘Income’ means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.”  (Emphasis added.)

Thus Councilmember Pearson will generally be considered to have an economic interest in any significant source of income to her spouse, Mr. Schneider, and such a source of income is reportable and may give rise to a conflict of interest for her.  (See, e.g., In re Roberts (2004) 17 FPPC Ops. 9.)  Councilmember Pearson must report on her statement of economic interests, the community property interest (50%) in salary income that Mr. Schneider received after their marriage.  
Under the Act’s definition of income, however, Councilmember Pearson does not have a community property interest in salary income received by her husband from Hunsaker before their marriage.  (Stone Advice Letter, No. I-01-014, stating “…an individual has a community property interest in his or her spouse’s salary which is equal to half the amount of any salary earned during marriage.”)
  Councilmember Pearson is not required to report salary income earned and received by Mr. Schneider before their marriage on her statement of economic interests, nor will it give rise to a conflict of interest for her.     

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By: 
Hyla P. Wagner 




Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  See In re Wilson’s Marriage (1974) 112 Cal. Rptr. 405, 519 P.2d 165, 10 Cal. 3d 851 (California Supreme Court held that only consideration earned during the marriage was community property, and therefore, pension benefits earned by a spouse partly before and partly after marriage should be apportioned between separate and community property.)   





