





December 31, 2004
Mark H. Cibula

Cibula & Cibula
1743 Tehama Street

Redding, CA 96001

Re:
Your Request for Informal Assistance

Our File No.  I-04-260
Dear Mr. Cibula:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This advice is limited to the Act; we do not provide advice concerning the rules of the State Bar.  Also, since your request does not involve a particular governmental decision, we render informal assistance.
 (Regulation 18329(c)(3).)
QUESTIONS
1. May you continue to practice criminal law on cases involving the Shasta County District Attorney’s office when you assume the duties of Shasta County Supervisor?

2. Would you be disqualified from voting on issues affecting the district attorney’s office, the courts, or the probation office?
3. Does your employer’s involvement in criminal practice cause a conflict of interest?

CONCLUSIONS
1. The Act does not provide a blanket prohibition that would preclude you from practicing law on cases involving the Shasta County District Attorney’s office.  However, you may be required to recuse yourself from making, participating in the making of, and influencing a governmental decision affecting the district attorney’s office while sitting on the county board of supervisors, depending upon the facts surrounding the decision.
2. We are unable to determine whether you will be disqualified from voting on an issue as a county supervisor without the facts of the specific issue.  However, the district attorney’s office is not an economic interest of yours that can cause a conflict of interest.
3. While your employer’s involvement in criminal practice involving the district attorney’s office may cause a conflict of interest for you as a county supervisor, we are unable to make a determination without additional facts.
FACTS


You are a county supervisor-elect to Shasta County, District 2.  You are also a practicing attorney and an employee of the Franklin S. Cibula Law Corp.  Franklin Cibula is your father and the sole shareholder.

As part of the practice, you handle criminal defense.  The district attorney is independently elected in Shasta County.  The board of supervisors does, however, vote on matters affecting his office, such as budget allocation.  Furthermore, the board votes on issues regarding allocations to the courts, the sheriff, and the probation department.

ANALYSIS


Section 87100 states that:

“No public official at any level of state or local governmental shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

A “public official” includes a county supervisor.  (Section 82048.)


The Commission has adopted regulations (sections 18700-18709) that provide an eight-step process for determining whether a public official has a conflict of interest regarding a specific governmental decision.  
Step One—Are you a “public official?” 

The first step is to determine whether you are a “public official,” as defined by the Act; only public officials are subject to the Act’s conflict-of-interest provisions.  Section 82048 provides that “every member, officer, employee or consultant of a state or local government agency…” is a public official.  As a member of the Shasta County Board of Supervisors, you are a public official.
Step Two—Are you making, participating in making, or influencing a governmental decision? 

The second step in the process is deciding if you are engaging in the sort of conduct regulated by the conflict-of-interest rules.  The Act’s conflict-of-interest rules apply when you: 
· Make a governmental decision (for example, by voting or making an appointment). 

· Participate in making a governmental decision (for example, by giving advice or making recommendations to the decision-maker). 

· Influence a governmental decision by communicating with the decision-maker. 

As a general rule, essentially all actions you take as a county supervisor may be considered regulated conduct.  In other words, when participating in a discussion, voting on an issue, or meeting with county staff, among other activities, you are making or participating in the making of a governmental decision.  (Regulations 18702-18702.4.)
Step Three—What are your economic interests?

The third step asks you to determine what possible sources of a financial conflict of interest exist.  There are six types of economic interests from which a conflict of interest can arise:  business investment, business employment or management, real property, sources of income, gifts, and personal financial effect.  (Section 87103 and regulation 18703.)  You have provided information on only two:  business employment and source of income.  Since you are an employee of the Franklin S. Cibula Law Corp., and presumably have received income from it of at least $500 or more within the 12-month period prior to becoming a county supervisor, the law firm is a possible conflict of interest to you.  (Section 87103(c) and (d) and regulations 18703.1 and 18703.3.)  Note:  the district attorney’s office is not an economic interest under the Act.
Steps Four—Are your economic interests directly or indirectly involved in the governmental decision?

It is important to note that the Act’s conflict-of-interest rules apply on a case-by-case basis and depend on the specific facts of each case.  Therefore, we can provide only general guidance for the remainder of this letter.  Whether you have a conflict of interest in a given decision will have to be determined when the situation arises.

The next step is to determine whether the economic interests will be involved directly or indirectly in the decision.  (Regulation 18700(a)(4).)  A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or;

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)


Under the Commission’s regulations, business entities and sources of income that are not directly involved under the rules stated above are considered indirectly involved for purposes of determining the appropriate materiality standard.  (Regulation 18704.1(b).)

Steps Five and Six—What are the applicable standards and will it be reasonably foreseeable that the materiality standards will be met?

First, regulation 18705.1 is applied to define the standards to be used when determining whether a financial effect of an economic interest is material.  When a business entity is an economic interest of a public official and is directly involved in a decision (as defined above), any reasonably foreseeable financial effect on the entity is deemed material.  (Regulation 18705.3.)  This standard for determining materiality is known as the “one penny” rule.  If the business entity is affected by even one penny, the financial effect is deemed material.

For those situations when the business entity is indirectly involved, regulation 18705.1(c) provides different materiality standards based on the financial size of the entity and the nature of the financial effect.  You should consult his regulation to determine if an effect will be material in a specific factual situation.  


You must also evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests by ascertaining the applicable materiality standard.  (Regulations 18700(b)(5), 18705-18705.5, 18706.)  An effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Regulation 18706.)
Steps Seven and Eight—“Public Generally” and “Legally Required Participation” Exceptions


Step seven is an exception that applies when the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally.  Step eight is an exception that applies when the official is legally required to participate in the decision.  General information on both of these exceptions is in the enclosed pamphlet, “Can I Vote?  Conflicts of Interest Overview.”  


We also note that your question may implicate the doctrine of incompatible activities. We do not advise regarding those provisions.  You should consult the county counsel regarding those laws and other applicable statutes. 
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.)











