





March 11. 2005
John G. Barisone, City Attorney
City of Santa Cruz

333 Church Street

Santa Cruz, CA 95060

Re:
Your Request for Advice


Our File No.   A-04-271
Dear Mr. Barisone:


This letter is in response to your request on behalf of Councilmember Tony Madrigal for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
A.  Decisions Regarding Councilmember Madrigal’s Employer
1.  May Councilmember Madrigal participate in city council sessions during which the city council is providing direction to its labor negotiators concerning a new MOU between the city and Service Employees International Union 415 (“SEIU”)?   

a)   If he may not participate in the decision, what are his duties when the item is considered in open session?


b)  If the item is heard in closed session, may the council member remain in the room when it is being considered?

c)  May he review notes and minutes recorded by council members and city staff and negotiators during the closed session? 

2.  May he participate in decisions concerning the layoff of SEIU employees?
B.  Segmentation Questions
3.  May Councilmember Madrigal participate in city council sessions during which the city council is providing direction to its labor negotiators concerning a new MOU between the city and Operating Engineers Local No. 3 (“Operating Engineers”), or subsequent closed sessions concerning implementation, application or interpretation of that new MOU? 
4.  May Councilmember Madrigal participate in city council decisions concerning the elimination of vacant Operating Engineers bargaining unit positions or in decisions concerning the layoff of Operating Engineers employees? 
5.  May Councilmember Madrigal participate in city council sessions in which the council provides direction to the city manager concerning adjustments of department head salaries?

6.  May Councilmember Madrigal participate in city council budgetary decisions?
C.  Exceptions
7.  If Councilmember Madrigal is disqualified from participating in the above decisions and deliberations, may he appear before the city council personally, or as part of a public demonstration to urge or petition the city council to take a particular action or make a particular decision relative to the matters under deliberation and discussion by the council?

8.  May Councilmember Madrigal attend meetings of the SEIU membership or the SEIU bargaining team at which city/SEIU MOU negotiations will be discussed? May he attend meetings at which the union members will vote to adopt or reject a proposed SEIU/Union MOU?
CONCLUSIONS

1.   No.  Mr. Madrigal will have a conflict of interest disqualifying him from participating in city council sessions concerning a new MOU between the city and SEIU, unless these decisions will have no financial effect at all upon SEIU.  The prohibition would apply to both open and closed sessions. 

a.  Councilmember Madrigal must comply with steps outlined in regulation 18702.5(a)-(d).  In an open session meeting, Councilmember Madrigal must publicly identify the type of economic interest which gives rise to the conflict of interest, and then he must recuse himself and leave the room.  There are special rules for closed session meetings outlined in regulation 18702.5(c). 

b.  No.  Councilmember Madrigal has a disqualifying conflict of interest, therefore he cannot remain in the room.  See discussion below.
c.  No.  Councilmember Madrigal has a disqualifying conflict of interest which bars him from reviewing non-public information. 

2.  Because SEIU would be indirectly involved in these decisions, Councilmember Madrigal’s ability to participate in these decisions would depend on their financial impact on SEIU’s gross annual receipts.  We are not the finder of fact, thus we must leave this determination to you and the council member pursuant to regulation 18705.3(b)(2). 
3, 4 and 5.  City Council decisions regarding MOU negotiations between the City and Operating Engineers, elimination of vacant Operating Engineers positions, layoffs of Operating Engineers members and adjustments of department head salaries are decisions that may be interlinked with decisions in which SEIU, Councilmember Madrigal’s employer, is directly involved.  Where a decision in which an official has a conflict of interest is “inextricably interrelated” to another decision, the official will be required to disqualify from both decisions.  Because we are not the finder of fact, we cannot determine whether these decisions are inextricably interrelated.  
6.  Councilmember Madrigal may participate in a final vote to adopt or reject the agency’s budget pursuant to regulation 18709(c).  However, without more specific facts we cannot determine whether Mr. Madrigal may participate in decisions regarding individual components of the budget.  See the segmentation discussion below.  

7.  Councilmember Madrigal may not appear before the city council personally to urge the city council to take a particular action or make a particular decision unless he is solely representing his own personal interests. See discussion below. 

8.  Councilmember Madrigal may attend meetings of the SEIU membership or the SEIU bargaining team as long as he is not making, participating in making or using or attempting to use his official position to influence a governmental decision.
FACTS

On November 2, 2004, Tony Madrigal was elected to the Santa Cruz City Council and he took his oath of office on November 23, 2004.  Mr. Madrigal has been gainfully employed by Service Employees International Union 415 (“SEIU”) since April 2001.  
Currently, SEIU represents approximately 490 city employees, or about 60% of the city’s entire workforce.  Another labor union, Operating Engineers Local No. 3, represents approximately 157 city employees or 19% of the city’s workforce.  Mr. Madrigal has previously represented city employees on behalf of SEIU; however, he does not currently represent city employees, but other Santa Cruz County public and private employee bargaining units which are also represented by SEIU.  
According to the SEIU website, SEIU members pay union dues in the amount of 1.255% of their gross base pay.  In the calendar year 2004, minimum dues per month per member earning over $433 per month were $18 and dues were capped at $100 per month.  As of January 1, 2005, SEIU members will continue to pay union dues at the rate of 1.255% gross base pay, the minimum monthly dues payment will be $20 and there will be no maximum cap.  You state that SEIU is a source of income to Mr. Madrigal and union dues constitute a source of revenue to SEIU.

The current memorandum of understanding (“MOU”) between SEIU and the city delineates terms and conditions of employment, including compensation and benefits for the city’s SEIU employees.  The MOU was recently approved by the city council and SEIU, but will be reopened in 2005 to renegotiate compensation and benefits.  In light of this fact, the city and SEIU will be negotiating the terms and conditions for an SEIU/city MOU during Mr. Madrigal’s term in office.  The city will be simultaneously conducting similar MOU negotiations with its Operating Engineers bargaining units.  In accordance with the Brown Act, Government Code section 54957.6, the city council, in connection with these negotiations, will periodically meet with its appointed labor negotiators in closed session to provide negotiation direction.  The council will likely continue to do so not only through the end of those negotiations, but periodically thereafter in connection with the implementation, application and interpretation of those MOU’s.  
Although the city negotiates separate MOUs in connection with its employees represented by Operating Engineers, many of the provisions of the Operating Engineers MOU precisely mirror their corresponding provisions in the SEIU MOU, and a number of the provisions in both the SEIU and Operating Engineers MOU are legally required to be identical.  An example of the latter are terms and conditions relating to the city’s retirement plan which, under the applicable Public Employees Retirement System regulations and statutes, must be uniform for the bulk of the city’s workforce whether represented by SEIU or Operating Engineers.  The city also provides a uniform benefits package to all employees without reference to a given employee’s bargaining unit.  As a result, all bargaining units effectively negotiate for the same medical, dental, vision, life insurance and long term disability benefits.  In addition, the SEIU and Operating Engineers’ negotiations are interrelated by “salary compaction” issues whereby the city, as employer, is asked to consider maintaining an across-the-board salary scale that differentiates, by percentages or dollar amount, the amount of salary a manager/supervisor (Operating Engineer) can expect to receive in comparison to a city “line employee” (SEIU).

In fiscal year 2004, 60.3% of the city’s operating capital, including both funds allocated to the city’s general fund and funds allocated to the city’s various enterprise funds (i.e. the refuse fund, the water fund and the sewer fund), was used to pay employee salaries and benefits including the salary and benefits payable to SEIU employees, Operating Engineer employees, and the city’s department heads who are not represented by a union.  Of this, 74.3% of the city’s general fund operating expenditures were attributable to city employee salaries and benefits, 29.5% of all city operating funds, including general and enterprise operating funds, were dedicated to SEIU employee compensation and benefits, while 46.47% of general fund operating expenditures were attributable to SEIU employee compensation and benefits. 
ANALYSIS
Conflict of interest Prohibition

The Act’s conflict of interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).) Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; regulation 18700(a).)  The Commission has adopted a standard eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
 

1.   Is Councilmember Madrigal a “public official”?  
The conflict of interest prohibition only applies to public officials.  (Section 87100.)   As a council member in the City of Santa Cruz, Tony Madrigal is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict of interest provisions of the Act.  (Section 82048; regulation 18701(a).) 
2.  Will Councilmember Madrigal be making, participating in making, or influencing a governmental decision?  
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





