





January 28, 2005
Harriet A. Steiner
McDonough Holland & Allen, PC

555 Capitol Mall, 9th Floor

Sacramento, CA 95814-4692 

Re:
Your Request for Advice


Our File No.   A-04-272
Dear Ms. Steiner:


This letter is in response to your request on behalf of City of Davis Councilmember Stephen Souza for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


Does Councilmember Souza have an economic interest in Covell Village Company or North Davis Land LLC?
CONCLUSION


Councilmember Souza does not have a disqualifying economic interest in North Davis Land LLC.  However, the council member does have an interest in Covell Village Company because Covell Village Company is otherwise related to a business entity from which he received income.  
FACTS


Councilmember Souza is the sole owner of Ultra Clean Pool Service (UCPS), a swimming pool cleaning and maintenance business.  Mr. Souza was elected to the city council in March 2004 and assumed office in April 2004.  Prior to assuming office, Mr. Souza maintained swimming pools and spas for eight of the fourteen apartment complexes managed by Tandem Properties, Inc. (Tandem).   In calendar year 2003, Mr. Souza received approximately $40,000 in income from Tandem.  Mr. Souza ceased rendering services to Tandem on March 25, 2004, and received payment in full for all services rendered on March 26, 2004.  Since March 26, 2004, Mr. Souza has not done any business for Tandem, has not received any income from Tandem, has not loaned Tandem any money, has not invested in Tandem, and has not been promised any income from Tandem.  Further, Mr. Souza is not involved in the ownership or management of Tandem.


Tandem is a California corporation that provides management services for fourteen apartment complexes in the city. Tandem is owned in equal shares by three individuals: John Whitcombe, Bill Roe, and Paul Makley.  These three individual Tandem owners also have varying individual ownership interests in each of the fourteen apartment complexes. You do not know the specific ownership interests or the varying percentages of ownership interest each Tandem owner has in the apartment complexes. Tandem has an office building in the city and has many employees. 

Covell Village Company (Covell) has submitted development applications to the city for an approximate 400-acre mixed-use development project called Covell.  Both the city’s planning commission and the city council have held meetings and workshops on the proposed project.  A draft environmental impact report was released last week. The city council will have a public hearing on February 23, 2005.  If approved by the city council in February, the Covell project would go to the city’s voters for final approval, which is anticipated to occur in June 2005.  Thus far, Mr. Souza has not participated in any discussions, meetings or votes concerning Covell because Tandem and Covell share common owners.


You understand that Covell is a California corporation owned by seven individuals, including the three individual owners of Tandem. Combined, the three Tandem owners own 50% of Covell, but no individual or entity owns a fifty percent or greater interest in Covell; the remaining fifty percent of Covell is owned by four other individuals.  Covell employs two full-time employees who provide management for the development project.  Covell leases office space in the city and maintains its own payroll. As far as you know, Tandem itself does not have an interest in the Covell project.


The three individual Tandem owners also have ownership interests in North Davis Land LLC (NDL), which owns the underlying land upon which Covell Village would be developed. Covell Village Company has the option to purchase the land from NDL.  You understand that NDL has sixteen members. The three individual Tandem owners each have an 11% interest in NDL, and you understand that seven of the sixteen members (including the three Tandem owners) provide management services to NDL as it does not have any offices or employees. 

You also understand that the three companies (Tandem, NDL and Covell):


1.  Do not hold controlling ownership interests in one another;

2.  Do not commingle funds or assets; 

3.  Do not share office space, employees, activities, or resources.  However, Covell has used meeting rooms at Tandem offices and Tandem has historically administered the payroll of Covell.   

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).) Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).) The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
 
Steps 1 & 2: Is Councilmember Souza a Public Official Making, Participating in Making, or Influencing a Governmental Decision?
As a council member for the City of Davis, Councilmember Souza is a public official under the Act (section 82048). Consequently, he may not make, participate in making, or otherwise use his official position to influence any decision which will have a reasonably foreseeable material financial effect on any economic interest he may have.
Step 3: Does Councilmember Souza Have A Potentially Disqualifying Economic Interest?
A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following:
 
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
 
· An economic interest in real property in which he or she has a direct or indirect interest of $ 2,000 or more (§ 87103(b); reg. 18703.2);
 
· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (§ 87103; reg. 18703.5).
The council member has an interest in his own business (UCPS).  You have also acknowledged that Councilmember Souza has an economic interest in Tandem as a source of income.
   
However, identifying a business entity that is a source of income to a public official does not conclude our analysis.  A public official’s economic interest in a business entity that is a source of income to that official will also include an economic interest in parent, subsidiary, or otherwise related business entities. (Regulation 18703.1(c).)

Regulation 18703.1(d)(1) defines a “parent-subsidiary relationship” as: “when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.”  You stated that none of the businesses were in a parent-subsidiary relationship.  


Regulation 18703.1(d)(2) defines business entities as an “otherwise related business entity” if any one of the following three tests is met:


“(A) One business entity has a controlling ownership interest in the other business entity.


“(B) There is shared management and control between the entities. In determining whether there is shared management and control, consideration should be given to the following factors:


“(i) The same person or substantially the same person owns and manages the two entities;


“(ii) There are common or commingled funds or assets;


“(iii) The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


“(iv) There is otherwise a regular and close working relationship between the entities; or


“(C) A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.”

You noted with respect to the test in subdivision (d)(2)(A), that none of the businesses own a controlling interest in any of the others.  

With respect to the test in subdivision (d)(2)(B) which asks whether there is shared management and control between the entities, it would appear that where the owners of Tandem also hold 50% of the power to manage a second entity, that there is “shared management and control between the entities.”  However, the regulation also provides criteria that should be considered in determining whether there is shared management and control.

1.  Does the same person or substantially the same person own and manage the two entities?
While you believe the same person or persons do not manage the two businesses, you acknowledge that the 50 per cent owners of Covell are the owners of Tandem.  With respect to NDL, the overlap in ownership and control between it and Tandem is only 33 percent.  Thus, this factor seems to apply to Covell, but not NDL.  


2.  Are there common or commingled funds or assets?
No.


3.  Do  business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis?

The entities do not share office space, employees, activities, or resources.  However, Covell has used meeting rooms at Tandem offices and Tandem has historically administered the payroll of Covell.   



4.  There is otherwise a regular and close working relationship between the entities?

Other than the facts set forth under factor 3 above, you have no knowledge of a regular and close working relationship between any of the entities.

Applying this interpretation to your facts, clearly North Davis Land LLC, which owns the underlying land upon which Covell Village would be developed, is not otherwise related to Tandem.  
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Tandem (and any otherwise related business entities) will be a source of income for 12 months after the final payment aggregating $500 or more.  According to your facts this will be until sometime in March 2005.





