





January 24, 2005
Darlene Ayers-Johnson, Commissioner
Port of Oakland

c/o Friends of Faith, Inc.

11001 Lochard Street

Oakland, CA 94605

Re:
Your Request for Informal Assistance

Our File No.  I-04-274
Dear Ms. Ayers-Johnson:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since you do not have a specific decision pending before you now, we are treating this request as one for informal assistance.

QUESTION


As a member of the Board of Port Commissioners in Oakland, are you precluded from participating in decisions affecting individuals and businesses that make contributions to Friends of Faith, Inc., a 501(c)(3) organization, from which you receive consultant fees as its executive director?
CONCLUSION


No.  Since your income is from a nonprofit entity, you are not disqualified from participating in decisions having a material financial effect on any individuals or businesses that make charitable contributions to Friend of Faith, Inc.
FACTS


You are an appointed official with the Board of Port Commissioners in Oakland (the “port commission”).  As a port commissioner, you receive no compensation from the port or the City of Oakland.  Port commissioners are appointed by the mayor of Oakland and confirmed by the Oakland City Council.  The term of the appointment is four years.


You are also the executive director of Friends of Faith, Inc., a nonprofit breast cancer organization formed under section 501(c)(3) of the Internal Revenue Code.  You operate as an independent contractor or consultant, and not as an employee of Friends of Faith, Inc. You are compensated through a signed contract and consultant fees. Additionally, you are not a voting board member of the board, nor do you have decision-making responsibility for policy as it is decided by the executive committee of the board. 

You are asking if it would be a conflict of interest for you to vote on items affecting individuals or businesses that make contributions to Friends of Faith, Inc.
ANALYSIS


Section 87100 of the Act prohibits a public official from making, participating in  making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis, as discussed below.  The general rule, however, is that a conflict of interest exists when a public official makes or participates in a governmental decision which may have a reasonably foreseeable and material financial effect on one or more of his or her financial interests.

Steps 1 and 2 – Is the individual a public official and will he/she be making, participating in making, using or attempting or use his/her official position to influence a governmental decision?

As a member of the Board of Port Commissioners, you are a public official as defined in the Act.  (Section 82048.)  A public official “makes a governmental decision” when he or she votes on a matter, appoints a person, obligates or commits his or her agency to any course of action or enters into a contractual agreement.  (Regulation 18702.1.)   You indicated that you would be voting on matters that come before the port commission.

Step 3 – Identify the official’s economic interests.

Under section 87103 of the Act, there are six different types of economic interests which may result in a conflict of interest for a public official.  The interests identified in your advice request only pertain to your source of income.


Source of Income:  A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the time a decision is rendered.  (Section 87103(c); regulation 18703.3.)


You receive income as the executive director of Friends of Faith, Inc.  While you did not specifically indicate the value of that income, we will assume it aggregates to $500 or more during a given 12-month period.  For conflict-of-interest purposes, we would not pierce through to persons who make charitable contributions to a nonprofit entity.  (Fazio Advice Letter, No. A-93-442.)  We thus only need to analyze the effect of your decisions on your source of income, Friends of Faith, Inc.

Step 4 – Is the economic interest directly or indirectly involved in a governmental decision?

You do not have a specific decision pending before you now to analyze this step to a specific set of facts.  However, Friends of Faith, Inc. would be “directly” involved in a governmental decision if it:


“(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


“(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1.)

If Friends of Faith, Inc. were the applicant or the subject of the decision before the port commission, Friends of Faith, Inc. would be directly involved.  However, if an individual or business that is a contributor to Friends of Faith, Inc. comes before the port commission, Friends of Faith would be indirectly involved.

Step 5 -- What is the applicable materiality standard?
Indirectly Affected
In order to determine if an indirect economic interest is material, the Commission has created a set of standards for nonprofit organizations.  (Regulation 18705.3.)  For example, in the case of a relatively small nonprofit entity, where the gross annual receipts are $100,000 or less, the effect of a decision will be material if: 

“(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $10,000 or more. 

(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more.

(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $10,000 or more.”  (Regulation 18705.3(b)(2)(F).) 

Thus, if an individual or business comes before the port commission and it is reasonably foreseeable that the decision would affect Friends of Faith, Inc., the effect will be considered material if it meets the thresholds in regulation 18705.3 set out above.
Step 6 -- Is it substantially likely the governmental decision will meet the materiality standards?

A material financial effect is “reasonably foreseeable” when it is “substantially likely” to occur.  This means that one or more of the materiality standards applicable to that economic interest will be met as a result of the governmental decision.  When Friends of Faith, Inc. is the applicant before the port commission, it is reasonably foreseeable that the materiality standards will be met.

If an individual or business that is a contributor to Friends of Faith, Inc. comes before the port commission, you will have to determine whether it will be substantially likely that the decision will have a material financial effect on Friends of Faith, Inc., in which case you would be required to disqualify yourself from the governmental decision.  This should be done on a case-by-case basis each time a contributor to Friends of Faith, Inc. comes before the port commission. 

Steps 7 and 8 – The “public generally” and “legally required participation” exceptions.
Since you do not have a decision pending before you now, we cannot analyze these two exceptions to a specific fact pattern.  
I trust this answers your question.  Should you have a specific decision pending before you and need further assistance, or have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Jeanette E. Turvill


Political Reform Consultant

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�Informal Assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 





