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March 29, 2005
H.D. Palmer 
Deputy Director, External Affairs

Department of Finance

State Capitol, Room 1145

Sacramento, CA  95814

Re:
Your Request for Advice


Our File No.  A-05-043
Dear Mr. Palmer:


This letter is in response to your request for advice regarding the reporting provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct which has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby, (1975) 1 FPPC Ops. 71.)
QUESTION


What reporting requirements does the Act impose on you in accepting grant funds provided by a nonprofit organization for your son’s treatment? 
CONCLUSION


The funds provided are not reportable as gifts or income as defined under the Act. 
FACTS

As a result of your son’s disability, your family has become involved with FEAT, a non-profit organization that, among others things, provides grants to obtain services for children diagnosed with certain types of developmental disabilities.  According to the organization, these grants are used to provide “bridge funding” between diagnosis and a finding of eligibility for services by the school district or one of the regional centers
 pursuant to the requirements of the Lanterman Developmental Disabilities Act (the “Lanterman Act”).

The Lanterman Act provides that people with developmental disabilities have a right to receive the services and supports they need to live as independently and productively as possible
 and establishes “regional centers,” which receive state funding, to provide the required services and supports for persons with developmental disabilities.  The Department of Developmental Services contracts with the 21 regional centers throughout the state to provide the required services.  In addition to providing direct funding to persons eligible for services, regional centers are required to advocate and pursue all possible sources of funding, such as school districts, on behalf of people with developmental disabilities.  Alta California Regional Center is the local regional center for your area.
FEAT is a 501(c)(3) nonprofit organization established to improve the early intervention services offered in the community.  Among the activities in which FEAT engages is the provision of services and assistance to parents in getting early diagnosis and treatment for their children.  When treatment has been delayed, either by local school districts or the regional center, FEAT has assisted families in obtaining intervention programs, speech programs, occupational therapy, and evaluations.  In addition, FEAT has developed an active advocacy committee and parent mentoring program that assists families in obtaining their rights under the provisions of the Lanterman Act.
As part of its program, FEAT provides funding to families to obtain certain services and treatment.  These grants are available to anyone who has a child who has received a diagnosis and been denied services by the school district.  Families are required to continue to pursue their rights against the school district and the regional center in order for the funding to be made available.  FEAT is entitled to any reimbursement for the funds advanced once a favorable decision has been reached against the school district or regional center to provide eligible funds.  All providers must be 
pre-approved by FEAT, and the charge must be incurred first, with the receipts submitted for reimbursement.
The process by which applications are approved is a blind process that does not take into account the applicant’s position, job status, or ability to pay.  In fact, the decision maker is not even aware of who the applicant is.  The only requirements are those identified above, and the grants are available to any member of the public who meets those requirements.  So far, FEAT has had sufficient funds available to provide grants to all applicants who have met the requirements.

You have submitted an application and have been approved to receive certain funding from FEAT to fulfill the needs of your minor son.  These funds exceed the minimum amount required to be reported under the Act’s disclosure provisions.
ANALYSIS


Gifts:  The Act requires public officials to disclose on a public document, referred to as a “Statement of Economic Interest,” the receipt of any gifts, from certain sources, with an aggregate value of $50 or more received during the calendar year.  (Section 87207(a)(1).)  As a designated employee of the Department of Finance, you are a public official subject to the requirements of the Act.  
Section 82028 generally defines a gift as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.”  Regulation 18944 addresses gifts to an official’s family members.  Regulation 18944(c) provides that “gifts given to the official, but designated for the official and spouse or family, is a gift to the official if the official exercises discretion and control over who will actually use the gift.”  Under regulation 18944(d), if an official, including members of the official’s family, “enjoys direct benefit” from the gift, “the full value of the gift is attributable to the official.”  We have advised that payments to defray the “normal expenses” for the care and support of an official’s dependent children under the age of 18, or where the payments come within the discretion and control of the official, constitute a “direct benefit” to the official and, therefore, are a gift.
  (Remcho Advice Letter, No. A-94-062; Connor Advice Letter, No. A-94-247.)
In the Rollens Advice Letter, No. A-93-372, we addressed issues raised concerning donations made to this organization, (FEAT), at the behest of a public official, to be earmarked for treatment of the official’s son.  That letter primarily discussed the potential gifts to the public official resulting from the persons making the earmarked donations to the organization.  In that letter, we advised that the donations made to FEAT in response to the solicitation “will not result in a direct benefit to” the public official, “albeit earmarked for the treatment of” the public official’s son, and “do not constitute a gift” as long as the public official had no knowledge of the sources of those gifts, the funds were dispersed at the discretion of the organization without the influence of the public official, and the earmarking of the donations as a result of the solicitation had “no bearing on where or how those monies will be spent by FEAT.”  (Rollens, supra.)
Although it is apparent from the facts in Rollens that certain funds were potentially being made available to the public official from the organization, the treatment of those funds as a potential gift from the organization was not raised as a question, nor analyzed or even discussed, in our response.  In the Connor letter, supra, we advised in a somewhat similar situation, that payments in the form of free legal services provided to the daughter of a public official by a nonprofit organization
 in litigation against a school district, challenging the district’s class placement for her, were not gifts to the official for purposes of the Act.  Our basis for this advice was found in one of the exemptions the Act provides in its definition of gift.

Section 82028 states that gifts do not include rebates or discounts made in the regular course of business to members of the public without regard to the [recipient’s] official status.  In Connor, supra, we found that:  
“Based on the facts provided, it is clear that DREDF is a large, national organization whose goal is to assist in securing the civil rights of disabled persons.  If the organization believes that its involvement in particular litigation will further its goal, it will become either directly or indirectly involved, regardless of who the individual it is assisting may be.  To that extent, DREDF is, in effect, offering its services at a discount to members of the public regardless of their official status.”  

In a more recent advice letter with facts substantially similar
 to those in your request, relying on the Connor letter, we advised that “[b]ecause the Alta [California] Regional [Center] organization is providing services to your daughter as part of its mission and policies, which are made available to the general public, we find the exception applies in this case, as well.”  (Wright Advice Letter, No. I-03-123.)
Based on the information we have received from you, the facts indicate that FEAT is a nonprofit organization that provides grants to families to assist children, who meet certain diagnosis requirements, in getting the treatment and services they need.  These grants are available to any member of the public within the community who meets the qualification criteria and without regard to your status as a public official.  In fact, they are provided without regard to an applicant’s status at all, through a blind process in which the grants are approved according to the child’s age and condition, without knowledge of who the specific applicant is.
Additionally, the grants are made in carrying out the official mission and policies in support of the organization’s purpose, and the grants are made, only after the necessary expenses are incurred, in the form of reimbursements to assist in covering such expenses. Moreover, the type of assistance provided is substantially identical to the assistance provided under the facts in the Wright letter.  

Accordingly, we advise, consistent with our advice in Connor and Wright, that the funds made available by FEAT to assist in the expenses associated with your son’s treatment meet the exception discussed above, and the funds you receive in this regard are not reportable gifts under the provisions of the Act. 
Income:  Section 82030(a) defines “income” as “a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer …” (Emphasis added.)  Section 82044 defines “payment” as “a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.”
While it may appear that the funds received qualify as the payment of indebtedness, we do not believe that the particular facts presented here support that conclusion.  Although FEAT requires that the charges be incurred first before it distributes the grants funds on the basis of the receipts submitted, this is merely a mechanism for the organization to maintain control over where the grant monies are provided, rather than a payment to cure an indebtedness.  Therefore, under the unique facts presented, the grants provided are not reportable as income. 
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
William J. Lenkeit



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Regional centers are nonprofit private corporations established under the Lanterman Act that contract with the Department of Developmental Services to provide or coordinate services and supports for individuals with developmental disabilities (dds.ca.gov).


� Welfare and Institutions Code sections 4500, et seq.


� A Consumers Guide to the Lanterman Act, Department of Developmental Services, pp. 3-7.


� The supplementary information concerning FEAT’s processes and activities was provided in a subsequent telephone conversation with you and your wife, and in a separate telephone conversation with Kathleen Berry, a representative of the organization.


�  The question may be raised, under the facts presented in this case, as to whether the funds received constitute “normal expenses” associated with the care and support of a minor child, or whether they come within the discretion and control of the public official.  However, since we otherwise find that an exception applies to the receipt of these funds, we need not address those issues. 


� The Disability Rights Education and Defense Fund (DREDF).


� A public official’s four-year-old daughter, who was born with developmental disabilities, received services from Alta California Regional Center.  





