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February 10, 2005
Richard R. Rudnansky, City Attorney
City of Petaluma

c/o Meyers, Nave, Riback, Silver & Wilson

401 Mendocino Avenue, Suite 100

Santa Rosa, CA 95401

Re:
Your Request for Advice


Our File No.   A-05-004
Dear Mr. Rudnansky:           

This letter is in response to your request on behalf of Councilmember Mike O’Brien for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

May Councilmember O’Brien participate in decisions concerning an application for a general plan amendment, specifically a zoning amendment and a tentative map to allow for residential development on a Project Site located near the Petaluma Golf & Country Club, where he is a member?
CONCLUSION

Councilmember O’Brien’s membership in the Petaluma Golf & Country Club, a nonprofit entity, is an asset in which he has an economic interest.  He may participate in city council decisions about a project to build on property near the Petaluma Golf & Country Club, if the decisions do not affect the value of the membership in the club by $250 in a 12-month period.
FACTS


Mike O’Brien has inquired as to whether or not he has a disqualifying conflict of interest regarding an application currently pending with the City of Petaluma by Lomas Development regarding a proposed development on land adjacent to Petaluma Golf & County Club (“Golf Club”).  The Golf Club is a nonprofit organization.

Councilmember O’Brien is a certificate member of the Golf Club, has a proprietary membership and right of ownership to the property, real and personal, and assets, tangible and non-tangible of the Golf Club’s, but the title to the Golf Club real property and easements are held by the Golf Club, in the Golf Club’s name and not in the names of the individual members.  Certificate members have the right to vote, to hold office, and to transfer their membership.  As a certificate member he has paid an initiation fee of $9,250 and continues to pay monthly dues of $185.  Monthly dues have never increased more than $250 in one year.  There are 264 certificate members.  Councilmember O’Brien is entitled to vote for the board of directors which oversees management of the club’s operations.


There is currently pending a development application from Lomas Development on property adjacent to the Golf Club property (“Project Site”).  The Golf Club holds an existing easement over the Project Site for ingress and egress. This easement is a “paper” easement in that it has never been used and is too steep for use by vehicles. Lomas Development would like to remove the existing easement from its property to accommodate its development plans and has offered an alternative easement to the Golf Club. The offered alternative easement is less steep and could be used for vehicles.  Lomas Development has made this offer to the Golf Club because if the Golf Club wanted access now through the existing easement it would require the proposed development to accommodate the existing easement.  The exchange of easements would be between the Golf Club and Lomas Development, and is not contingent on city council project approval, is not part of the proposed project, and would not come before the city council for a decision.

Councilmember O’Brien indicates that the Project Site is separated from the Golf Club property by a hill, and the Project Site cannot be seen from the Golf Club. He further indicates that in his opinion it is 99% physically impossible for the Golf Club to expand onto the Project Site due to the topography of the area. The Project Site has never been considered for expansion - the other side of the Golf Club (i.e., away from the Project Site) has been considered, but has been voted down by the membership on at least four occasions.  Based on the previous votes of the membership, Councilmember O’Brien believes that there will not be any expansion of the Golf Club in the foreseeable future.

The project application, which is an application for general plan amendment, a zoning amendment and a tentative map to allow for residential development on Project Site, will be coming before the city council February 15, 2005.   
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)

1. Public official.

The Act’s conflict-of-interest provisions apply only to “public officials.” (Sections 87100, 87103; regulation 18700(b)(1).)  As a member of the Petaluma City Council, Councilmember O’Brien is a “public official,” for purposes of the Act and the conflict-of-interest rules apply to him.  (Section 82048.)


2. The Act’s conflict-of-interest rules apply to these decisions.


The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; regulation 18700(b)(2).)  The decisions involved in this case are the Petaluma City Council’s decisions relating to the development project, including decisions about a general plan amendment, zone change, and tentative map.


3. Identifying economic interests.



The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  There are five kinds of such economic interests:


· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is known as the “personal financial effects” rule (section 87103; regulation 18703.5).

There is a long line of FPPC advice letters concerning country club memberships and conflicts of interest for public officials.  If the country club is a business entity and the public official’s equity membership can be sold for a profit or loss, we have advised that the public official’s equity interest in the country club is an investment interest. (Norman Advice Letter, No. A-99-308.)  In contrast, if the country club is a nonprofit entity, we have advised that a public official’s equity interest in the country club constitutes an asset of the public official’s for disqualification purposes. (Martyn Advice Letter, No. A-97-378.)


The Cook Advice Letter, No. I-91-468, is directly on point.  In Cook, we advised three planning commissioners and a council member that their membership in the Glendora Country Club, a nonprofit corporation, did not constitute an interest in real property which could give rise to a conflict of interest for them.  However, we advised that club membership constituted an asset of theirs. The Cook letter states:

“You have requested our advice to determine whether membership in the Glendora Country Club constitutes an interest in real property for purposes of the Act. You have advised me that the club itself, a nonprofit organization, holds title to the land. Moreover, the value of the membership is not related to increases or decreases in the assets of the club or the value of the land upon which it is located. Based upon these facts, we conclude that the public officials on whose behalf you request our advice do not have an interest in real property by virtue of their membership in the club.

”However, their membership in the club, which is transferable for its fair market value, is an asset. [Citation omitted.] Accordingly, these public officials must disqualify themselves from participating in governmental decisions regarding the lot which is situated immediately adjacent to the club if it is reasonably foreseeable that the decisions will have a material financial effect, distinguishable from the effect on the public generally, on the value of the membership which constitutes an asset.”

Similarly, you stated that Councilmember O’Brien has a proprietary membership and right of ownership to the property, real and personal, and assets, tangible and non-tangible of the Golf Club’s; however, the title to the Golf Club real property and easements are held by the Golf Club, in the Golf Club’s name and not in the names of the members.  Accordingly, Councilmember O’Brien does not have an investment interest in the Golf Club or an interest in real property due to his membership in the Golf Club, but his membership is a personal asset.  (See Norman, supra.)  

Under the “personal financial effects” rule, a public official has an economic interest in his or her personal finances (section 87103), which are defined to include his or her expenses, income, assets, and liabilities, as well as those of his or her immediate family. (Regulation 18703.5.)  Thus, a public official may not make, participate in making, or influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on his or her personal finances.

4. Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.

The fourth step in analyzing a potential conflict of interest is to determine whether each of the public official’s economic interests is directly or indirectly involved in the governmental decision at-issue.  (Regulation 18700(b)(4).)  Under regulation 18704.5, “[a] public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or on those of his or her immediate family.”

5. Determining which materiality standards to use in deciding if there will be a reasonably foreseeable material financial effect.

Regulation 18705.5 sets forth the materiality standard for personal financial effect:  “A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12-month period.”

6. Using the materiality standards to decide if it is reasonably foreseeable that the decision will have a material financial effect.

Councilmember O’Brien must disqualify himself from participating in a city council decision about the project if it is reasonably foreseeable that the decision will have a financial effect on the value of his membership by $250 or more, in any 12-month period.  Potential changes in both the resale value of the club membership and the monthly dues determine whether the standard is met.  Whether this standard is met must be determined by Councilmember O’Brien.  The Commission does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)

As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. (Ibid.)  You stated that Councilmember “O’Brien is of the strong opinion that it is not reasonably foreseeable (i.e., not substantially likely) that the value of his membership would be impacted by at least $250 in any 12-month period” since his monthly dues have never increased more than $250 in any year, the development site cannot even be seen from the Golf Club, and it is virtually impossible to expand the Golf Club into the development site.  
Councilmember O’Brien must also consider whether the proposed development itself impacts the value of his membership.  As discussed in the Cook letter, supra, the land could foreseeably be used in a way incompatible with the types of activities provided by the club and result in a decline in the value of the Golf Club membership.  The examples given include a site for a solid waste transfer station or a sewage treatment plant, both of which would foreseeably make membership less desirable.  If Councilmember O’Brien takes all of these factors into consideration and still concludes that it is not reasonably foreseeable that the value of his membership would be impacted by at least $250 in any 12-month period, then he may participate in the decisions regarding the Project Site. 

7. & 8.  The “public generally” and “legally required participation” exceptions.

Even if a material financial effect on one or more of a public official’s economic interests is reasonably foreseeable, he or she still may not be disqualified if the financial effect of the governmental decision on the public official’s economic interest is indistinguishable from the effect on the public generally (section 87103; regulations 18700(b)(7), 18707(a)) or the public official is legally required to participate (section 87103; regulation 18708).  You have not presented any facts indicating that either of these exceptions is applicable in this instance.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� You have included additional information regarding the Golf Club’s easement over the development project property and a discussion of the on-going discussions between the Golf Club and Lomas Development regarding that easement.  You have also specifically stated that no governmental decision will be involved, hence we have not analyzed this transaction.  If a governmental decision will result from this transaction, then the same analysis presented in this advice letter should be applied.





