





March 17, 2005
Mark S. Rosen
Attorney at Law

Civic Center Plaza Towers
600 W. Santa Ana Boulevard, Suite 801
Santa Ana, CA 92701

Re:
Your Request for Advice


Our File No.   A-05-005
Dear Mr. Rosen:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. 
May you, as a Garden Grove City Councilman, participate in decisions 


involving the City of Garden Grove’s acquisition of parcels in Property C, which 
are located several miles from your residence? 
2. 
May you, as a Garden Grove City Councilman, participate in any decisions 
regarding the rezoning, general plan amendment, or approval of site plans, 
pertaining to Property C? 
3. 
May you, as a Garden Grove City Councilman, participate in a decision to sell 
Property C to Gilbert Street Developers if the transfer of Property C to Gilbert 
Street Developers is not a trade for Property A (a property located within 500 
feet of your home), but instead is a separate sale of land done in connection with 
other elements of the trade for Property A?
4. 
May you, as a Garden Grove City Councilman, participate in any proposed 
ordinance that would limit “big box” stores (i.e., Wal-Mart) to a certain square 
footage or restrict in some manner the ability of big box stores to sell groceries 
when such a store is likely to be built within 500 feet of your residence?
CONCLUSIONS
1.  
You may participate in decisions involving the city’s acquisition of parcels in 
Property C, so long as those decisions are sufficiently segmented from and are 
not inextricably linked to matters involving Property A. 
2.  
You may participate in decisions regarding the rezoning, general plan 
amendment, or approval of site plans pertaining to Property C so long as those 
decisions are sufficiently segmented from and are not inextricably linked to 
matters involving Property A.
3. 
You may participate in a decision to sell Property C to Gilbert Street Developers 
 
so long as the decision is sufficiently segmented from and is not inextricably 
linked to matters involving Property A.
4. 
You may not participate in any proposed ordinance that would limit big box 
stores because it is foreseeable that such decisions would have material 
financial effects on your real property. 
FACTS

Mark S. Rosen is a city council member in Garden Grove, California.  Mr. Rosen is the owner of a home in which he has more than a $2,000 interest.  The home is located within 500 feet of a property that may be affected by upcoming city council decisions. “Property A” is 9.08-acre parcel of land presently owned by Gilbert Street Developers (GSD).  Mr. Rosen lives within 500 feet of the northerly edge of Property A.  “Property B” is an adjacent shopping center immediately to the south of Property A.  No part of Property B is within 500 feet of Mr. Rosen’s property.  “Property C” is a 6.25-acre commercial property several miles away.  Several parcels of Property C are owned by the city.  The City plans to acquire the rest of the parcels in Property C through voluntary action of the owners of those parcels or through eminent domain regardless of the ultimate use.

There are several proposals before the city council pertaining to these properties. One proposal involves GSD conveying Property A to the City in exchange for Property C.  GSD wants to build town homes on Property C, which will require a zone change and possibly a general plan amendment.  The owner of Property B will purchase Property A from the City.  The owner of Property B plans to build a Wal-Mart on Property A.  
 
 

ANALYSIS

Your inquiry implicates the Act’s conflict of interest rules, sections 87100 et seq. The Commission employs an eight step analytical framework to assist in determining whether a public official has a disqualifying conflict of interest.  (Regulation 18700(b) (1) – (b) (8).)  We review your questions within this eight-step framework.

Steps 1 & 2.  Are you a public official who may make, participate in making, or use his official position to influence a governmental decision?
Section 87100 of the Act prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A “public official” is defined in section 82048 and regulation 18701 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  As a city councilman, you are a public official who may make, participate in making, or use his official position to influence the governmental decisions you describe.  (Regulations 18702-18702.5.)
Step 3.  What are your economic interests?
In addition to other economic interests, a public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103; regulation 18703.2.)
 You stated you have an interest in your personal residence worth $2,000 or more. 
You have not disclosed any additional economic interests, but we note that a public official always has an economic interest in his or her personal finances.  (Section 87103; regulation 18703.5.)  However, since you have not suggested that these decisions might have a foreseeable material financial effect on your personal finances, we confine our analysis to possible conflicts originating with effects on your real property. 
Step 4.  Are these economic interests directly or indirectly involved in a governmental decision?

Pursuant to section 87103 and regulation 18704.2, real property in which a public official has an economic interest is directly involved in a governmental decision if the following applies:

(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the real  property which is the subject of the governmental decision. 

In your first three questions above, the properties involved are not within 500 feet of your real property; therefore, your economic interest are indirectly involved in those decisions.  For your fourth question, your real property would be located within 500 feet 
of the proposed site of the new Wal-Mart; therefore, your economic interest would be directly involved in any decisions regarding the proposed ordinance.  
Step 5.  What materiality standard is applicable to your economic interest?

Once you have classified your economic interests as directly or indirectly involved in a governmental decision, you must next identify the materiality standard appropriate to each economic interest (Section 87103.)  Regulations 18705.1 – 18705.5 establish materiality thresholds for every type of economic interest. 
For indirectly involved real property, the financial effect of a governmental decision is presumed not to be material.  This presumption can be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has interest.  (Section 87103; regulation 18705.2(b) (1).)

For directly involved real property, the financial effect is presumed material.  This presumption may be rebutted by proof that is not reasonably foreseeable that the governmental decision will have financial effect on the real property.  (Section 87103; regulation 18705.2 (a) (1).)
For decisions involving your first three questions it would be presumed that they would not have a material financial effect on your economic interests, absent specific circumstances regarding the governmental decision, its financial effect, or the nature of the real property in which you have an interest
.  For decisions involving your fourth question, that decision would be deemed to have a material financial effect.  Such a presumption can only be rebutted by proof that is not reasonably foreseeable that the governmental decision will have any financial effect on your real property.

Step 6.  Will the decision have a reasonably foreseeable material financial effect on your economic interest?
Once you have found the proper materiality standard for each economic interest, the next step is to determine whether it is “reasonably foreseeable” that the decision will have an effect defined as “material” for any of the economic interests.

An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  If a material financial effect on any of the public official’s economic interests is “reasonably foreseeable,” a public official has a conflict of interest that prohibits him or her from taking any decision-making role in that decision – unless the “public generally” or “legally required participation” rules apply.

If a financial effect is presumed not to be material, it is not reasonably foreseeable that such an effect will be material.  If any financial effect is presumed to be material, in the absence of proof that there will be no financial effect, a material financial effect is reasonably foreseeable. 

Therefore, for decisions involving your first three questions it would be presumed that they would not have a reasonably foreseeable financial effect on your economic interests, absent specific circumstances regarding the governmental decision, its financial effect, or the nature of the real property in which you have an interest.  For decisions involving your fourth question, they would be deemed to have a materially foreseeable financial effect that can only be rebutted by proof that is not reasonably foreseeable that the governmental decision will have any financial effect on your real property.
 Steps 7 & 8.  Exceptions

Even if you determine that a decision would have a reasonably foreseeable material financial effect on one or more of your economic interests, you may still participate in the decisions if the effect is not distinguishable from the effect on the public generally.  However, you have not suggested to us that the public generally exception would apply to the decisions in question here. 
Additionally, in certain rare circumstances, you may be called upon to take part in a decision despite the fact that you may have a disqualifying conflict of interest.  This “legally required participation” rule applies only in certain very specific circumstances where the government agency would be paralyzed from acting.  You have not indicated this exception will apply. 
Segmentation of Decisions 

Generally, decisions are analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  However, circumstances can arise where the decisions on separate projects are too inextricably related to be considered separately and, in such cases, a public official's conflict of interest in one decision will disqualify him or her from participating in the other decisions.  If decisions are not inextricably linked, a public official will not have to be disqualified if those decisions can be properly segmented. 
Regulation 18709(a) explains the segmentation process:
 

(a)
An agency may segment a decision in which a public 


official has a financial interest, to allow participation by the 

official, provided all (emphasis added) of the following 


conditions apply:



(1) 
The decision in which the official has a financial 



interest can be broken down into separate decisions 



that are not inextricably interrelated to the decision 



in which the official has a disqualifying financial 



interest;
 


(2) 
The decision in which the official has a financial 



interest is segmented from the other decisions;
 


(3) 
The decision in which the official has a financial 



interest is considered first and a final decision is 



reached by the agency without the disqualified 



official's participation in any way; and
 


(4)
Once the decision in which the official has a 



financial interest has been made, the
disqualified 



public official's participation does not result in a 



reopening of, or otherwise financially affect, the 



decision from which the official was disqualified.


(b)
For purposes of this regulation, decisions are “inextricably 


interrelated” when the result of one decision will 



effectively determine, affirm, nullify, or alter the result of 


another decision.

(c)
Budget Decisions and General Plan Adoption or 




Amendment Decisions Affecting an Entire Jurisdiction: 



Once all the separate decisions related to a budget or 



general plan affecting the entire jurisdiction have been 



finalized, the public official may participate in the final 



vote to adopt or reject the agency’s budget or to adopt, 



reject, or amend the general plan. 


In your case, it seems that because the City has been acquiring parcels in Property C for several years and plans to acquire more regardless of the ultimate use, the decisions on Property C may not be inextricably interrelated to Property A.  You may also participate in decisions regarding the rezoning, general plan amendment, or approval of site plans pertaining to property C so long as none of these decisions are inextricably interrelated related to decisions regarding Property A as described above.  The Commission does not act as a finder of fact when it issues legal opinions.  Our opinion is only applicable to the extent that the facts provided to us are correct and that all of the material facts have been provided.  (In re Oglesby, 1 FPPC Ops. 71, 75-083.)

If you have any other questions regarding this matter, please contact me at
(916) 322-5660.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Month-to-month rentals are not considered interests in real property, you should request further advice if you have a month-to-month tenancy or an interest of less than $2000 in your residence.





	� See segmentation discussion below. 





