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February 4, 2005
Diane M. Fishburn

Olson, Hagel & Fishburn, LLP

555 Capitol Mall, Suite 1425

Sacramento, CA 95814-4602

Re:
Your Request for Informal Assistance

Our File No.   I-05-011
Dear Ms. Fishburn:


This letter is in response to your request on behalf of Dian M. Grueneich, a recent appointee to the Public Utilities Commission, for advice on provisions of the Political Reform Act (the “Act”).
  Because you do not seek advice regarding a specific governmental decision, we can provide you only informal assistance.

QUESTION


Is Southern California Edison (“SCE”) a reportable and potentially disqualifying “source of income” to Ms. Grueneich, as that term is used in the Act’s disclosure and conflict of interest provisions? 
CONCLUSION

Under the circumstances you describe, the funds dispensed to Ms. Grueneich’s consulting firm by SCE would not result in the classification of SCE as a “source of income” to Ms. Grueneich or her firm.  
FACTS


Prior to assuming her position on the PUC, Ms. Grueneich was the owner and manager of Grueneich Resource Advocates (“GRA”).  GRA was an energy consulting and law firm that specialized in assisting clients with all aspects of their energy programs, including energy procurement and energy efficiency.  GRA represented and advised many public agencies, nonprofit organizations, and others on energy conservation issues including the development of energy efficiency and alternative energy programs. In particular, GRA worked for many years with the University of California (“UC”) and the California State University (“CSU”) on energy-related matters, including the planning and implementation of energy efficiency programs at their various campuses.


In 2003, GRA was asked by UC and CSU to assist them in developing a comprehensive joint proposal for energy efficiency programs at the 33 UC and CSU campuses.  The proposal was to be funded by a state program overseen by the PUC and paid for by state mandated funds. By statute, utility consumers pay a separate line item charge as part of their utility payments known as the Public Good Charge (“PGC”), which are used to fund energy efficiency and conservation activities, public interest research, and the development of renewable resources technology (PUC § 381(a).)  The PUC is required by law to oversee and direct the expenditure of PGC funds in furtherance of these statutory purposes.  The PGC funds are collected and held by the utilities until they are directed by the PUC to disburse them for specific, approved purposes.
  


During 2003, GRA worked with UC and CSU to develop a proposal to use PGC funds for an energy efficiency program at the UC and CSU campuses.  The proposal specified that GRA would assist UC and CSU in implementing the PGC funded program.  Following a decision by the PUC in August 2003, the proposal was re-formulated to include the public utilities that provide energy to the UC and CSU campuses.  As you further explained the resulting arrangement in a telephone conversation, these utilities were to assist the UC and CSU with the expertise they have accumulated in supplying utilities to the various campuses, while GRA would continue to provide the UC and CSU assistance in program administration and management.  On December 18, 2003, the PUC approved the UC/CSU Higher Education Energy Efficiency Partnership Program (“UC/CSU EE Program”), with the PUC retaining oversight authority.

During 2004, GRA worked on implementing the UC/CSU EE Program.  GRA was paid for its work through checks issued by SCE.  In order to serve on the PUC,     Ms. Grueneich is closing down GRA and has terminated all of its contracts and, in particular, has ended GRA’s involvement in the UC/CSU EE Program.  GRA received the last check for its work on the UC/CUS EE Program on December 31, 2004.
Although the checks to GRA were issued by SCE, Ms. Grueneich and Ms. Maric Munn, UC Associate Director of Energy and Utilities Services, confirm that GRA was hired by UC as a consultant to UC in energy-related matters, with duties including management and coordination assistance in the UC/CSU EE Program.  GRA had a similar outside consulting contract with CSU.  Ms. Munn also explained that GRA reported directly to her and to Mr. Pettis, her counterpart with CSU, on all aspects of the US/CSU EE Program and not to SCE or any of the other utilities.  

Ms. Grueneich and Ms. Munn advise that SCE was tasked with disbursement of the PGC funds payable for services rendered in the UC/CSU EE Program, purely for the administrative convenience of UC and CSU.  UC and CSU wished to avoid receiving PGC funds from SCE, and then in turn issuing checks to GRA.  To accommodate these institutions, therefore, SCE paid GRA directly from its PGC funds. 

ANALYSIS


As a member of the Public Utilities Commission, Ms. Grueneich is a public official within the meaning of Section 87100.
  Her question, whether or not SCE has become a “source of income” to her, touches on her reporting obligations under the Act and her potentially disqualifying “financial interest” in PUC decisions involving SCE.
  “Financial interests” that may give rise to a conflict of interest are defined at Section 87103(c) to include:

 
“Any source of income…aggregating five hundred dollars ($500) or more in value provided or promised to, received by, the public official within 12 months prior to the time when the decision is made.” 


To determine whether the SCE may be a “source of income” to Ms. Grueneich, we first look to the Act’s definition of “income,” given at section 82030.  “Income” is there defined, in pertinent part, as follows:

“(a) ‘Income’ means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem.…”

This broad definition begins from a premise that, subject to exceptions stated in subdivision (b), any payment of money, goods, or services, is “income.”  Thus, as a general rule, any person or organization that has made any payment to a public official in the past 12 months is a source of income to that official for the purposes of subdivision (c) of section 87103.  Regulation 18703.3(a) succinctly states:  “a public official has an economic interest in any person from whom he or she has received income…aggregating five hundred dollars ($500)….” (Emphasis added.)  

Notwithstanding the apparent clarity of statute and regulation, there are cases where it is not obvious whether a person may properly be identified as a “source” of income to a public official, as we discussed in the Dorsey Advice Letter, No. I-00-176.  The final determination is always based on the nature of the relationship prevailing among the parties.  The “source of income” may be a person selecting the public official to perform paid services, and/or the person directing and controlling performance, even if there is a third party acting as an intermediary or conduit for the payment.  
As we observed in the Dorsey Advice letter:

“Every source of income has its own source of income and, since the Act does not define ‘source’ (as it defines ‘income’), it has been necessary to impose some limiting principle on the term “source of income,” to prevent its expansion beyond reasonable boundaries.  The purposes of the Act are usually well served by limitation of the term to parties bound under an agreement that provides for the official’s payments.”

  
We conclude that this approach is suitable here. As we understand the facts, UC and CSU retained GRA to provide certain services in a program whose ultimate funding source would be PGC funds collected and held by public utilities for programs of this sort.  UC and CSU directed and controlled GRA’s performance, and were obligated to pay GRA for its services.  The “partners” in the UC/CSU EE Program arranged for these payments to come directly from PGC funds, instead of a two-step process involving payment of the PGC funds to UC and CSU, followed by separate checks from UC/CSU to GRA.  The more direct payment process, whereby SCE acted as a conduit for the PGC funds paid on behalf of UC and CSU, does not change the fundamental nature of the parties’ relationships.  UC and CSU, but not SCE, are the sources of this income, for purposes of the Act’s reporting and conflict of interest provisions.      


If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Regulation 18329(c), copy enclosed.)


� The legal status of PGC funds was reviewed in the recent PG&E bankruptcy proceedings. The question was whether these funds were part of the utility’s funds and assets and, therefore, were available to pay the utility’s outstanding obligations.  Consistent with the clear statutory language and intent, the bankruptcy court held that the utility was merely a conduit for the public funds, and the funds therefore did not constitute part of PG&E’s bankruptcy estate.


� “‘Public official’ means every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.)  


� Ms. Grueneich understands that UC and CSU are reportable sources of income to her.  





