





April 11, 2005
Leslie E. Murad, II
City of Redlands 

Office of the City Attorney

Post Office Box 3005

Redlands, CA 92373-1505

Re:
Your Request for Advice


Our File No.   A-05-016
Dear Mr. Murad:


This letter is in response to your request on behalf of Gilberto Gil for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

May Councilmember Gil participate in the review by the city council of the visioning process committee’s (“VP Committee”) recommendations regarding the study area?
CONCLUSION

No.  Councilmember Gil may not participate in the review by the city council of the VP Committee’s recommendations regarding the study area.

FACTS


Councilmember Gil owns four properties in the City of Redlands, all located on Clay Street.  He also has an interest in five additional residential properties along Clay Street, either through joint ownership with other family members, or through a family trust.  The city is engaging the citizens residing within a geographical area in a visioning process.  This VP Committee is being used to identify and evaluate community concerns 
and goals for the neighborhood and is strictly an advisory committee.
  The VP Committee presents its recommendations to the city council for review and approval.  The VP Committee has already begun to make recommendations to the city council.  The VP Committee’s funding suggestions to the city council were denied.  The VP Committee will make recommendations regarding the construction of public improvements, nuisance abatement, neighborhood enhancement and zoning regulations.  The area to be addressed in the visioning process includes all nine of Councilmember Gil’s properties.  

The city’s Community Development Department estimates that the city has approximately 25,667 households.  Within the geographical area that will be the subject of the visioning process, the Community Development Department estimates there are approximately 4,143 households.  

ANALYSIS

The purpose of the Act is to ensure that a public official performs his or her duties in an impartial manner, free from bias caused by his or her own financial interest or the financial interests of persons who have supported the public official.  (Section 81001(b).) The conflict-of-interest provisions are aimed at accomplishing this purpose by preventing a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the public official has a financial interest.  (Section 87100.)


A public official has a disqualifying financial interest in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
 
Step 1: Is Councilmember Gil a Public Official?

The Act’s conflict-of-interest provisions apply only to public officials, which are defined as “every member, officer, employee or consultant of a state or local government agency.” (Section 82048.)  As a city councilmember for the City of Redlands, Councilmember Gil is a public official.
 
Step 2: Is Councilmember Gil making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Councilmember Gil would be making a governmental decision if he votes on the recommendations presented by the VP Committee.
You also ask if Councilmember Gil could participate as a member of the public during the discussions of the recommendations of the VP Committee.  The only possible exceptions that may apply are found in regulation 18702.4(b)(1)(A-C).  Even if a conflict of interest is present, a public official may appear before his or her agency as a member of the general public in the course of its prescribed governmental function in order to represent himself or herself, but only in regard to matters related solely to his or her personal interests, including, but not be limited to:


“(A) An interest in real property which is wholly owned by the official or members of his or her immediate family.

(B) A business entity wholly owned by the official or members of his or her immediate family.

(C) A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.” (Ibid.)
Under the facts that you provide, it is unlikely that this provision applies because Councilmember Gil does not appear to be solely representing his own personal interests since he jointly owns property and a family trust with “other family members” unless the other family members are exclusively his immediate family.  “Immediate family” is defined by the Act as the public official’s “spouse and dependent children.”  (Section 82029.)  Councilmember Gil must make this determination, since we do not have the facts to ascertain if this exception applies.

 
Step 3: What are Councilmember Gil’s economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  The economic interests from which conflicts of interest may arise are defined within section 87103 of the Act and regulations 18703 - 18703.5.
 
* A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a).); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
 
* A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
 
* A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the time in which the relevant governmental decision was made. (Section 87103(c); regulation 18703.3.)
 
* A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4.)


The facts provided indicate that Councilmember Gil’s economic interests include the four properties he owns on Clay Street in the city and his interests in five additional residential properties along Clay Street, which he owns either by joint ownership with other family members, or through a family trust.


Step 4: Are Councilmember Gil’s economic interests directly or indirectly involved in the governmental decision?

“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly or indirectly involved in the governmental decision.” (Regulation 18704(a).)  For governmental decisions that affect real property interests, the standards set forth in regulation 18704.2 apply (regulation 18704(a)(2)).  Regulation 18704.2(a) states, in pertinent part, that a public official’s real property is 
directly involved in a governmental decision if:

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision….” 

Therefore, Councilmember Gil’s real property would be directly involved in the governmental decision under regulation 18704.2(a)(1), as the properties in which he has an interest are located within the boundaries of the visioning process area.
Steps 5 & 6: What is the applicable materiality standard and is it substantially likely that the governmental decision will meet that standard?

Once the degree of involvement is determined, Step 5 of the conflict of interest analysis addresses the applicable materiality standard.  Regulation 18705.2 sets forth the materiality standards for real property economic interests.  The financial effect of a governmental decision on real property that is directly involved in the decision is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Regulation 18705.2(a)(1).)  

A material financial effect is reasonably foreseeable if it is “substantially likely” that one or more of the materiality standards will be met.  (Regulation 18706.)  It is reasonably foreseeable that Councilmember Gil’s properties would be materially affected since the effect is presumed to be material; therefore, based upon the above standards he would be required to disqualify himself from any involvement unless this presumption is rebutted.  (Munoz Advice Letter, No. A-05-019.)

Step 7: Public Generally Exception

Even if a public official determines that his or her economic interest will experience a material financial effect as a result of the governmental decision before the official, he or she may still participate under the “public generally” exception if the material financial effect of a governmental decision on a public official’s economic interests is indistinguishable from its effect on the public generally.  (Section 87103, regulation 18707.)  Regulation 18707.1, subdivision (a) establishes a two-pronged test to determine if the material financial effect of a governmental decision on a public official’s economic interest is indistinguishable from its effect on the public generally.  Under this test, the governmental decision must affect a “significant segment” of the public generally and the financial affect from the governmental decision on the public official’s economic interest must be “substantially the same” as its affect on the significant segment identified.  (Regulation 18707.1 (b)(1) and (b)(2).)

For real property interests, the criteria for meeting the first prong of the public generally test is provided in regulation 18707.1(b)(1)(B).  Under that provision, the decision must also affect:


“(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official’s agency or the district the official represents; or

“(ii) 5,000 property owners or homeowners in the jurisdiction of the official’s agency.”


Your facts indicate Councilmember Gil owns multiple properties.  The ownership of multiple interests does not automatically preclude application of the “public generally” exception.  However, under your facts, it would appear that ownership of nine residential properties would result in a financial effect on the councilmember that is not “substantially the same” as the effect on a significant segment of property owners or homeowners.  For example, if it is determined that decisions will enhance the value of all the real property in the specific category in a similar amount, because of the number of properties Councilmember Gil holds, he would be financially affected multiple-times greater than the rest of the persons owning property that is affected.  Thus, it does not appear that the “public generally” exception applies.  However, we leave this factual determination of the significant segment similarly affected to the councilmember since you provided no statistical information regarding the effect on other multiple-property owners.

When making this factual determination, you should note that the information you provided indicated that the city has approximately 25,667 households and the area of the visioning process has approximately 4,143 households and that “households” is not a category used in determining if the public generally exception applies.  (See Brewer Advice Letter, No. A-04-233.)  Councilmember Gil would need to gather information to make a determination based on the number of property owners or homeowners affected by the decision, as required in the regulation, to determine if a “significant segment” of the public is affected.

Step 8: Legally Required Participation


You have not provided any information regarding the application of the final step, step eight regarding the exception for “legally required participation.”
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Your initial request for advice indicated that the VP Committee is a decision-making body.  However, on April 1, 2005, additional you indicated that the VP Committee is an advisory committee.  In this advice request, we are not analyzing this issue.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)


� Please note that since Councilmember Gil is a public official enumerated in section 87200, if it is determined that he has a conflict of interest in a decision noticed at a public meeting, then he must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply. (Section 87105.)


� You have not provided any facts regarding the tenants of the properties as sources of income to Councilmember Gil, so we have limited our analysis exclusively to his real property interests.  However, Councilmember Gil should consider all of his economic interests when determining if he can participate in a governmental decision.














