                                                                    March 30, 2005

Robert L. Kress
City Attorney – La Verne

7475 Brydon Road
La Verne, California 91750-1159

Re:  Your Request for Informal Assistance
         Our File No.  I-05-018
Dear Mr. Kress:

This letter is in response to your request for advice, on behalf of Mayor Pro Tem for the City of La Verne Steven F. Johnson (“Mayor”), regarding conflict of interest provisions of the Political Reform Act (the “Act”).
  Because you do not seek advice regarding a specific governmental decision, we can only provide you with informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Reg. 18329(c)(3).)
QUESTIONS

1.  Does Mayor Pro Tem Johnson have a conflict of interest in decisions relating to project funding of (and possible acquisition of property adjacent to) the Gold Line station, and/or developments proposed in conjunction with the Gold Line station, e.g., a mixed-use development that would include the Gold Line station?

2.  Does Mayor Pro Tem Johnson have a conflict of interest participating as a city representative in general advance planning, funding, etc. of the proposed Gold Line light rail extension?
CONCLUSIONS

1. & 2.  Without a more detailed description of the specific governmental decision(s) being contemplated, and without additional facts regarding the Mayor’s financial interests, we are unable to determine whether the Mayor will have a conflict of interest with regard to general issues of funding for possible acquisition of property adjacent to the Gold Line station, and/or other unspecified development proposals regarding the Gold Line light rail extension project.
FACTS
In correspondence dated February 2, 2005, you advised us that the Mayor has an ownership interest in two parcels of real property (one of which houses an insurance agency he owns) within the city limits of La Verne (“City”).  In his position as Mayor Pro Tem, the Mayor is required to participate in the decision-making process of where to place a proposed light rail station in the City, referred to as the Gold Line Station (“Station”).  Three potential sites were initially proposed by staff and studied by a consultant.

On the day the La Verne City Council was to discuss where the Station was to be located, i.e., December 6, 2004, the Mayor declared a conflict of interest and did not participate in the site selection.  At the December 2004 meeting, the City Council designated a Station site which is (1) approximately 1,000 feet away from the site of one parcel, on Third Street, which contains rental units owned by the Mayor and his wife, and (2) approximately 1,300 feet away from a second parcel, on Arrow Highway, in which the Mayor has an ownership interest and where he conducts his insurance agency business.


The Mayor has been appointed by the Council to represent the City on the Gold Line Phase II Construction Authority for the Gold Line Foothill Extension, a joint powers authority (“JPA”).  The JPA provides advice on the light rail extension project (“Project”) to the Blue Line Construction Authority which oversees the planning, funding, development, design and construction of the Project.
Your letter asks whether the Mayor has any conflicts of interest as a result of ownership interests in his real property or his insurance business, the value of which could potentially be affected by future decisions the City makes regarding “funding, possible acquisition of property adjacent to the designated station, [general advance planning] and or developments proposed in conjunction with the Gold Line station” and Project.
ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Reg. 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
 
Steps 1 & 2:  Is the Mayor a Public Official Making, Participating in Making, or Influencing a Governmental Decision?

As Mayor Pro Tem for the City of La Verne, and as an appointee designated by the La Verne City Council to represent the City on the JPA providing advice on the Project, the Mayor is a public official under the Act.  (Section 82048.)  As a city council member, and the City’s appointee to the JPA, we assume that the Mayor occupies positions which require him to make, participate in making, or influencing governmental decisions regarding the Project.  Consequently, he is prohibited from making, participating in making, or otherwise using his official position to influence any decision which will have a reasonably foreseeable material financial effect on any economic interest he may have.
Step 3:  Does the Mayor Have A Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Reg. 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Reg. 18703.2);
· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); Reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the ‘personal financial effects’ rule.  (Section 87103; Reg. 18703.5.)
The Mayor’s Insurance Business


Presumably, the Mayor has an investment of $2,000 or more in his insurance agency business, receives income in excess of $500 per annum, and/or is employed by the business.  Therefore, he has an economic interest in this business entity.  (Section 87103 (a), (c) and (d).)


The Mayor’s Real Property Interests
Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect
 interest of $2,000 or more.  (Section 87103(b); Reg. 18703.2.)  The Mayor possesses ownership interests in real property located within the City.  We presume, based upon the general descriptions provided, that the respective interests in each property are valued at or in excess of $2,000 each.  The Mayor’s interests in the Third Street parcel, and the Arrow Highway business property, therefore, constitute interests in real property which trigger further conflict of interest analysis.

The Mayor’s Insurance Business Clients
In addition, he has an economic interest in each of the customers of his insurance business from whom he has received income, including commission income and incentive compensation, aggregating $500 or more within 12 months prior to the time any decisions will be made.  (Section 87103(c); Reg. 18703.3(a)(1).)
“Commission income,” as used in regulation 18703.3, means gross payments received by a public official as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  (Reg. 18703.3(c)(1).)  Sources of commission income for an insurance broker or agent include the insurance company, the person purchasing the policy, and the brokerage firm or business entity through which the broker or agent conducts business.  (Reg. 18703.3(c)(2)(A).)
You have not identified particular customers of the Mayor’s insurance business who qualify as sources of income under section 87103, by providing him with income aggregating $500 or more within the 12-month period prior to the governmental decision(s) at issue.  We therefore do not include the Mayor’s potential clients in our analysis, but point out that he must still determine whether any of his insurance customers qualify as sources of income and whether it is reasonably foreseeable that the governmental decisions he participates in will result in a material financial effect on any of the identified customers.
Step 4:  Is The Economic Interest Directly Or Indirectly Involved In The Governmental Decision?

In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.  (Reg. 18704(a).)

The Mayor’s Insurance Business And Sources Of Income
For governmental decisions which affect business entities, the standards set forth in regulation 18704.1 apply.
Regulation 18704.1, subdivision (a) states, in pertinent part:
“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”
�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 –18997, of the California Code of Regulations.  All further references to statute sections will be to the Government Code and all further references to regulation sections will be to title 2 of the California Code of Regulations, unless otherwise noted.





�  Though a third location is designated on the map attached to your letter of inquiry as “Johnson Home,” nothing in the text of your letter mentions or describes what ownership interest, if any, the Mayor has in this other site and so we cannot and do not analyze any conflicts of interest to which it may give rise.





�  An indirect investment or interest in real property means, among other things, any real property owned by a business entity in which the official owns directly, indirectly, or beneficially a 10-percent interest or greater. (Section 82033.)








