





March 18, 2005
A. Patrick Munoz, City Attorney

Rutan & Tucker, LLP
Post Office Box 1950
Costa Mesa, CA  92628-1950
Re:
Your Request for Advice


Our File No.   A-05-019
Dear Mr. Munoz:


This letter is in response to your request on behalf of Councilmember Russ Chilton for advice regarding the provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


May Dana Point City Councilmember Russ Chilton participate in and vote on the creation and adoption of a specific plan area known as the Dana Point Town Center?
CONCLUSION


No.  Unless it is not reasonably foreseeable that the governmental decision will have any financial effect on Councilmember Chilton’s real property, Councilmember Chilton has a conflict of interest under the Act and may not participate in or vote on governmental decisions relating to the creation and adoption of a specific plan area known as the Dana Point Town Center.
FACTS


Dana Point (the “City”) has hired a consultant whose scope of work might ultimately include creating a development plan for the Dana Point Town Center (the “Specific Plan”).  The City has only gone so far as to identify the area that would potentially be encompassed by the Specific Plan and give general direction to the consultant.  Specifically, the consultant has been advised that the City envisions a pedestrian friendly, village atmosphere, in which mixed commercial and residential uses would exist.  The City has specifically asked the consultant to consider traffic calming measures that might be implemented to achieve these generally expressed goals.
The development plan for the area thus far identified is proposed to be established by the Specific Plan, which would impose design, development, and use restrictions on the property within the boundary of the Specific Plan area.  As a result, the Specific Plan would amend existing zoning code design, use, and development restrictions within the Specific Plan area.  Conceivably, the Specific Plan may also require that certain public improvements be constructed.  However, at this time there are no proposed specific improvements that would be part of the Specific Plan.  Your request for advice in this letter concerns whether Councilmember Chilton may participate in decisions relating to the creation and adoption of the Specific Plan.  These decisions will include the ultimate determination of whether to adopt the Specific Plan at all and a determination regarding the substance of the Specific Plan, including use and development restrictions.

Councilmember Chilton and his wife wholly own a corporation that owns a drive-through coffee shop, JC Beans, which would likely be located within the boundaries of Specific Plan area.  The Chiltons, in some capacity, also own the real property on which the coffee shop is located.  The Chilton’s interest in the real property exceeds the $2,000 threshold set forth in regulation 18703.2.  Additionally, the Chilton’s interest in the business entity exceeds the $2,000 minimum threshold provided by regulation 18703.1.  For the purpose of determining the materiality standard applicable to the Chilton’s business interest in JC Beans, you ask that we assume that for its most recent fiscal year the business does not have a net income of $500,000 or earnings before taxes of $750,000, and that the standards set forth under regulation 18705.1(c)(4) apply. 

There are approximately 229 parcels of real property within the specific plan area.  There are approximately 10,700 parcels in the city.  The population of the city is approximately 35,110.  There are approximately 8 coffee shops within a one mile radius of JC Beans.

ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Councilmember Chilton A Public Official Making, Participating in making, or Influencing a Governmental Decision?


As a member of the Dana Point City Council, Councilmember Chilton is a public official under the Act.  (Section 82048.)  Councilmember Chilton will be called upon to consider whether the City should approve or disapprove the creation and adoption of the Specific Plan, including zoning, design, use, and development restrictions.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.
Step 3:  Does Councilmember Chilton Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management 
(§ 87103(d); reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 

Under the facts you have presented, Councilmember Chilton has an economic interest in (1) the business entity (JC Beans) as a result of his investment in and source of income through the business entity (assuming he received compensation of $500 or more during the 12-month period prior to the time the governmental decision is made); and (2) the real property upon which the business entity is located.  Accordingly, you have acknowledged that steps one through three of the eight-step analysis have been satisfied with respect to these interests.
Councilmember Chilton would also have an economic interest in any client of the business who has provided him income aggregating $500 or more during the 12-month period prior to the time the governmental decision is made.  You have not provided us with sufficient information to analyze this economic interest any further.
Step 4:  Are Councilmember Chilton’s Economic Interests Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly or indirectly involved in the governmental decision.”  (Regulation 18704(a).)


Real Property:  For governmental decisions that affect real property interests, the standards set forth in regulation 18704.2 apply (regulation 18704(a)(2)).


Regulation 18704.2(a) states:

“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:

(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision….

(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property.…

(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.

(4) The governmental decision involves the imposition, repeal, or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.

(5) The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) or the redevelopment area.

(6) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.”


Subdivision (b) provides a number of exceptions to the provisions of subdivision (a), and you ask whether some of these exceptions might apply in this case.  “It is fundamental cannon of statutory construction that exceptions are to be construed strictly and narrowly.” (Ascarate Advice Letter, No. A-04-012; citing Deitsch Advice Letter, No. A-02-129 quoting Ticket Track California, Inc. v. Department of Motor Vehicles (2002) 97 Cal.App. 4th 1251; 119 Cal. Rptr. 2d 176.)  The exceptions set forth in subdivision (b)(1) do not apply to sweeping areas plans that do not, by their nature, solely concern the amendment of an existing zoning ordinance or other land use regulation.  The exception provided in subdivision (b)(1) is expressly singular ─ “an ordinance,” etc. and would therefore not cover the multitude of factors addressed in a specific plan.
Therefore, Councilmember Chilton’s real property would be directly involved in the governmental decision under regulation 18704.2(a), as the property in which he has an interest is located within 500 feet of the boundaries of the Specific Plan.  Furthermore, it does not appear that the exception created under regulation 18704.2(b)(1) applies.    

Business Entities and Sources of Income:  For governmental decisions that affect business entities and sources of income, the standards set forth in regulation 18704.1(a) apply.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





