





March 11, 2005
Ronald R. Ball, City Attorney
City of Carlsbad
1200 Carlsbad Village Drive
Carlsbad, California  92008-1989
Re:
Your Request for Informal Asistance

Our File No.   I-05-022
Dear Mr. Ball:


This letter is in response to your request on behalf of City of Carlsbad Councilmember Norine Sigafoose, for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Because you do not seek advice regarding a specific governmental decision, we can provide you only informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Regulation 18329(c), copy enclosed.)
QUESTIONS
1.  May Councilmember Sigafoose participate in governmental decisions forming a business improvement district in the city of Carlsbad?

2.  May Councilmember Sigafoose participate in the proceedings to represent her own economic interest?
CONCLUSIONS
1.  It is presumed that Councilmember Sigafoose has a conflict of interest and may not participate in this decision due to her interest in real property. However, this presumption is rebuttable. 

2. Councilmember Sigafoose may participate in proceedings to represent her own economic interest provided that the property and hotel business are wholly owned by her or members of her family. 
FACTS


Councilmember Sigafoose has requested advice on whether or not she may participate in a soon-to-be proposed business improvement district comprised of hotel owners in the City of Carlsbad.  Councilmember Sigafoose was elected to the Carlsbad City Council in the November 2004 election. She owns a nine-unit hotel in Carlsbad, an economic interest which is the subject of this request for formal advice. Councilmember Sigafoose inquires whether she can participate in the governmental decisions forming the proposed district.

The Carlsbad Convention and Visitor’s Bureau will be proposing a business improvement district pursuant to the Parking and Business Improvement Area Law of 1989, codified as California Streets and Highways Code sections 36500 through 36551.  You state that the proposed district will not be a property-based business improvement district as authorized by the Property and Business Improvement District Law of 1994 (Streets and Highways Code section 36601, et seq.) and therefore no assessments will be levied on the basis of real property ownership, but only upon the privilege of doing business as a hotel operator.  

The city council has not received this proposal and has taken no action to form the district. However, as you understand it, the proposed business improvement district would encompass the boundaries of the City of Carlsbad, approximately 42 square miles.  The assessees under the proposed district would be the hotels within the proposed district since they will be benefited by the activities and improvements funded by the assessments.  The proposed assessments are $1 per room per night.  There are approximately 3,500 hotel rooms within the boundaries of the proposed district with the vast majority of rooms located in the city’s three major hotels, La Costa Resort and Spa, Aviara Hotel, and the Grand Pacific Palisades Hotel.

Councilmember Sigafoose has an ownership interest of greater than $2,000 in her hotel business located on Ocean Street in Carlsbad within the boundaries of the proposed district.  She also receives $500 or more in income from the hotel.  

In order to form the proposed district, the city council must hold a meeting to pass a resolution of intention regarding the proposed business improvement district. They must also hold a public meeting to solicit comments from the public, and hold a public hearing for the final approval of the proposed district.  At the public hearing, the city council must hear and consider all protests against the establishment of the area, the extent of the area, and the furnishing of specific types of improvements or activities within the area under Streets and Highways Code section 36524.  At the conclusion of the hearing, there must not be a majority protest from owners of businesses in the proposed district that will pay more than 50% of the proposed assessment.  Councilmember Sigafoose’s nine-unit hotel represents approximately .26% of the proposed assessments.  
ANALYSIS

Conflict-of-Interest Prohibition

Your questions implicate the Act’s conflict-of-interest provisions which ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b)(1)-(8).)
 

1.   Is City Councilmember Sigafoose a “public official”?  
The conflict-of-interest prohibition only applies to public officials.  (Section 87100.)   As a Councilmember in the city of Carlsbad, Ms. Sigafoose is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).) 
2. Will Councilmember Sigafoose be making, participating in making, or influencing a governmental decision?   
The conflict-of-interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision.  (Section 87100.)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions. (Regulations 18702-18702.4.)  
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, determines not to act because of a conflict, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  
A public official “participates in making” a governmental decision when he or she, without significant substantive review, negotiates, advises, or makes recommendations regarding a decision. (Regulation 18702.2.)

A public official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)

By deliberating, voting, committing her agency to a course of action, entering into any contractual agreement on behalf of the city council with regard to the proposed business improvement district, Ms. Sigafoose will be engaging in activity regulated by the Act. If she negotiates, advises or makes recommendations without significant substantive review with regard to this project, she would also be participating in making a governmental decision.

Exception: 


In relevant part, Regulation 18702.4 states that making or participating in making a governmental decision shall not include: 

“(1) actions of public officials which are solely ministerial, secretarial, manual or clerical;

“(2) appearances by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s personal interests as defined in Title 2, California Code of Regulations section 18702.4(b)(1);”

“Personal interests” include, but are not limited to: an interest in real property which is wholly owned by the official or members of his or her immediate family; a business entity wholly owned by the official or members of his or her immediate family; or a business entity over which the official exercises sole discretion and control, or over which the official and his or her spouse jointly exercise sole direction and control.  (Regulation 18702.4(b)(1)(A)-(C).)


This exception would apply to Councilmember Sigafoose, assuming that the Ocean Street hotel is wholly owned by her or her immediate family.  Thus she may participate in portions of the proceedings before the city council as a member of the general public in order to represent herself on matters related solely to her personal interest.
3. What are Councilmember Sigafoose’s economic interests — the possible sources of a conflict of interest?
 Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

 

· an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· an economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);


In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





