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March 22, 2005
Thomas D. Jex
Deputy City Attorney

City of Banning
c/o Law Offices of Burke, Williams & Sorensen, LLP

3403 Tenth Street, Suite 300

Riverside, CA  92501-3629
Re:
Your Request for Advice


Our File No.  A-05-023
Dear Mr. Jex:


This letter is in response to your request for advice regarding conflict-of-interest issues as they apply to City of Banning Planning Director Mr. Oscar Orci under the Political Reform Act (the “Act”).

QUESTION

Does Mr. Orci have a conflict of interest because he has reserved a lot in a master planned community which is approximately 1,500 feet from a proposed development?
CONCLUSION

Yes.  Your account of the facts suggests that it is reasonably foreseeable that decisions regarding the proposed development will have a material financial effect on Mr. Orci’s real property interest.
FACTS


Mr. Oscar Orci, Planning Director for the City of Banning, has paid a deposit and reserved a lot and home in a master planned community on the west side of Highland Springs Road in the City of Beaumont.  This master planned community is being developed by Pardee Homes.  
It is likely that Mr. Orci will enter into escrow on this home sometime in March 2005 and plans to purchase the home in April or May 2005.  Mr. Orci is currently negotiating design features of the home with representatives from Pardee Homes.


The same developer, Pardee Homes, has had preliminary discussions and submitted some materials to the City of Banning pertaining to their desire to submit applications for entitlements for a residential and commercial development directly to the east of the Beaumont Pardee Homes Project (“Beaumont Project”) on the east side of Highland Springs Avenue in the City of Banning.  Mr. Orci’s lot in the Beaumont Project is approximately 1,500 feet from the Banning Pardee Homes Project (“Banning Project”).  Due to the close location of Mr. Orci’s lot to the Banning Project, the City of Banning has expressed concern regarding a potential conflict of interest.

As Planning Director, Mr. Orci will make many discretionary decisions with respect to the Banning Project in his official capacity.  He will work closely with Pardee Homes regarding the necessary plans, documents and information which must be submitted to the City of Banning in order to properly process the applications for entitlements.  Mr. Orci will also work with the applicant to ensure the proposed project complies with the City’s zoning and building regulations.  While Mr. Orci will not have ultimate authority to approve or deny the Banning Project, he will be responsible for presenting the project to both the City of Banning Planning Commission and the Banning City Council.  
ANALYSIS

Your question implicates the Act’s conflict-of-interest rules.  You have reviewed the Commission’s standard eight-step analysis of such questions, described at regulation 18700(b)(1)-(8), and conclude that Mr. Orci is a public official who would be participating in making governmental decisions relative to the Banning Project as he works with the applicants and ultimately presents the project to both bodies that will be the actual decision makers regarding the project.  You also state that Mr. Orci has an economic interest in the real property described earlier,
 and that this real property is more than 500 feet from the proposed Banning Project.  From this you correctly conclude that Mr. Orci’s real property interest is indirectly involved in decisions regarding the proposed Banning Project, such that the materiality standard applicable to effects on these properties is the one given at regulation 18705.2(b)(1).

Next in your letter, after determining the applicable materiality standard, you advance to step six:  is it reasonably foreseeable that the governmental decisions you describe will have a material financial effect on Mr. Orci’s real property interests?  Regulation 18705.2(b)(1) provides that the effect on real property which is indirectly involved in a governmental decision is presumed not to be material.  This regulation also provides that:

“This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

(A) The development potential or income producing potential of the real property in which the official has an economic interest;

(B) The use of the real property in which the official has an economic interest;

(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”


In your letter, you state that it is reasonable to conclude that the Banning Project will have a material effect on Mr. Orci’s property and the character of his future neighborhood.  Your letter states that the Banning Project proposes both residential and commercial developments which will definitely increase traffic in and around the Beaumont Project where Mr. Orci’s future residence is being constructed.  You further posit that, because residents from both the cities of Banning and Beaumont will travel to the Banning Project for shopping and other activities, the privacy of his property will also be affected while the increase in traffic, noise levels and general congestion caused by the Banning Project will likely have a substantial effect on the intensity of the use of 
Mr. Orci’s property.  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby (1975) 1 FPPC Ops. 71), we must rely on the facts provided and can only assume that, by your account, the presumption of immateriality is rebutted and it is reasonably foreseeable that the governmental decisions you describe will have a material financial effect on Mr. Orci’s real property interest and, thus, 
Mr. Orci may not participate in decisions concerning the Banning Project.  


You continue in your letter to explore the possibility of employing the “public generally” and “legally required participation” exceptions.  These exceptions establish that, even if a material financial effect on one or more of a public official’s economic interests is reasonably foreseeable, he or she still may participate in the decision if either the financial effect of the governmental decision on the public official’s economic 
interest is indistinguishable from the effect on the public generally (section 87103; regulations 18700(b)(7), 18707(a)) or the public official is legally required to participate (section 87103; regulation 18708).  You have not presented any facts indicating that either of these exceptions is applicable in this instance.

If you have any additional questions, please feel free to contact me at (916) 322-5660.







Sincerely,







Luisa Menchaca







General Counsel







By:  
Adrianne Korchmaros








Political Reform Consultant








Technical Assistance Division
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�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  





� Because the option to acquire an interest in real property is an economic interest under the Act, even while the property is in escrow, Mr. Orci has an interest in real property assuming his deposit on the lot and home is $2,000 or more.  (Section 82033.)  After escrow closes, of course, Mr. Orci will maintain his economic interest in the property.





