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February 22, 2005
The Honorable Gerald Podesta
City of Ione
P.O. Box 398
Ione, California  95640-0398
Re:
Your Request for Advice


Our File No.   A-05-025
Dear Mayor Podesta:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

Does the “public generally” exception apply to permit you to participate in a decision by the Ione City Council concerning the proposed formation of two community facilities districts, even though you own property within the area under consideration, which will be assessed with a special tax lien?
CONCLUSION

Yes, the “public generally” exception under the special rule for rates, assessments and similar decisions permits you to participate in a decision by the Ione City Council concerning the proposed formation of two community facilities districts, as long as your decisions remain limited to those regarding the deletion and implementation of the special tax lien.
FACTS


You are seeking written advice concerning your participation in a decision by the Ione City Council concerning the proposed formation of two community facilities districts for the purpose of curing the default relating to bonds issued by two previously formed community facilities districts, discharging the existing special tax lien on property located within the previously formed districts, and renewing the tax lien through the formation of the new, identical districts.

The city has previously established Community Facilities District No. 1989-1 and Community Facilities District No. 1989-2, known as the Castle Oaks subdivision (collectively, the “Prior Districts”) to finance certain public facilities benefiting the property within the Prior Districts (the “Facilities”).  The Prior Districts have adjacent boundaries.  The Prior Districts both issued special tax bonds (the “Prior Bonds”) which were secured by special taxes levied on the taxable property within the Prior Districts to finance the Facilities (Mello-Roos taxes).  The property within the Prior Districts was only partially developed, and commencing in October 1998, the Prior Districts began defaulting on the payment of debt service on their respective Prior Bonds and remain in default as of this date.  The city council now plans to consider the revoking of the Prior Districts and the formation of Community Facilities District No. 2005-1 and Community Facilities District No. 2005-2 (collectively, the “New Districts”) for the purposes of: (1) refunding and voiding the Prior Bonds; (2) discharging the special tax liens of the Prior Districts; (3) financing certain incidental expenses through the sale of bonded indebtedness; (4) levying a special tax to pay for discharging such special tax liens and incidental expenses; and (5) paying debt service on the bonded indebtedness.

You own one of the 215 single family residences located within both the Prior and New Districts and are subject to the existing special tax lien as well as the proposed special tax lien.  Your house has already been released from the effect of the existing special tax lien due to your prepayment of your proportionate share of the special taxes owed to the Prior Districts.  You also state that your “in-laws” are within the Prior and New Districts and will be assessed the special tax lien as well.  

According to public records maintained by the city clerk of Ione, the City of Ione has 3,362 residents and approximately 1,456 total houses.  The city council’s decision will affect 215 houses located within the boundaries of the Prior (and New) Districts.  These 215 houses represent approximately 15% of all houses in the city.  You believe that all 215 houses will be affected in substantially the same manner.

During telephone conversations on February 17, 2005, with Louis Pietronave and Brian Forbath, additional information was provided: the term “houses” as stated in your request for advice refers to “homeowners” and the Mello-Roos tax that is the subject of this letter is applied proportionately to four categories of the 215 homeowners, based on size and location.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  However, your question concerns only step seven, the “public generally” exception, of this analysis. 
Under the “public generally” exception, an official may still participate in a decision if the financial effect of the decision on the official’s economic interest is indistinguishable from the decision’s effect on the public generally.  (Section 87103; regulation 18707(a).)  This “public generally” exception is codified in regulations 18707-18707.9.  Pursuant to these provisions, if a “significant segment” of the jurisdiction is affected by the governmental decision in substantially the same manner as it would affect the public official, then the official may participate in the decision.
We have determined that regulation 18707.2, the special rule for rates, assessments and similar decisions, would be the applicable standard for your set of facts, rather than regulation 18707.1, which provides the broader “public generally” rule.  Regulation 18707.2, in relevant part
, provides that the financial effect of a governmental decision on the official’s economic interest is indistinguishable from the decision’s effect on the public generally if the following applies:

“(a) The decision is to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions which are applied on a proportional basis on the official’s economic interest and on a significant segment of the jurisdiction, as defined in 2 Cal. Code of Regulations, section 18707.1(b).” (Regulation 18707.2(a).)

Therefore, the decision must involve three elements to qualify for this exception.  The decision must be: (1) “to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions,” (2) applicable to a significant segment of the jurisdiction, and (3) applied on a proportional basis.  Based on the information you have provided, the first element appears to be present since the community facilities districts’ decision involves the creation and deletion of a special tax assessment (the Mello-Roos tax).  

Next, regulation 18707.1(b) states that the governmental decision will affect a “significant segment” of the public generally for real property interests if the decision also affects:
“(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official’s agency or the district the official represents; or

“(ii) 5,000 property owners or homeowners in the jurisdiction of the official’s agency.”  (Regulation 18707.1(b)(1)(B).)
Your facts indicate that there are approximately 1,456 total homeowners in the jurisdiction and, of those, 215 are within the area of the Prior Districts and New Districts.  This amounts to approximately 15% (215/1,456) and exceeds the 10% threshold necessary to qualify as a significant segment affected under the “public generally” exception.

Finally, the special tax lien must be applied on a proportional basis.  Your facts indicate that the tax will be imposed on four categories of homeowners.  The category each homeowner qualifies for is based on the location and size of his or her house.  Your facts indicate that this tax will be applied in a uniform manner to each homeowner in the significant segment and that any assessment applicable to your property would be the same as the assessment for similar properties in the New Districts.  In other words, the rates will be applied on a proportional basis.  (Brown Advice Letter, No. A-99-186.)  Given these facts, we find that the effect of abolishing the Prior Districts and replacing it by establishing the New Districts on your property is indistinguishable from the effect of that decision on the public generally as provided in regulation 18707.1(a).  Accordingly, you may participate in establishing the New Districts.
Please note that the Commission is not the finder of fact and only issues advice based on the facts as presented.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because the Commission does not act as a finder of fact in providing advice, the determination of whether this exception applies to this decision is necessarily a factual question that is ultimately for you to decide and is only based on the facts provided by you.  Therefore, if you have other economic interests that have not been disclosed or your economic interest will be affected in a dissimilar way, then this advice may not be applicable.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Subsections (b) and (c) of regulation 18707.2 do not apply since your agency is neither a governing board of a landowner-voting district nor a water, irrigation or similar district.


� You also ask if you are disqualified under the Act because your “in-laws” own a house within the affected area as well.  Although your city may choose on its own to require additional safeguards to avoid ethical conflicts of interest, including the appearance of bias, the Act only prohibits financial conflicts of interest, not personal inclinations toward one side or the other of an issue.  As defined by the Act, a public official’s interests do not extend to the real property interests of an official’s in-laws.  However, if your “in-laws” were sources of income to you, then the conflict-of-interest analysis would need to be applied to that economic interest.





