





June 13, 2005
Maggie Johnston
Acting Retirement Administrator
Marin County Employees’ 

   Retirement Association
3501 Civic Center Drive, Room 408
San Rafael, CA  94903-4189
Re:
Your Request for Advice

Our File No.  A-05-028
Dear Ms. Johnston:


This letter is in response to your request on behalf of the Marin County Employees’ Retirement Association, for advice regarding the mass mail provisions of the Political Reform Act (the “Act”).
  Please note that nothing in this letter is intended to address the propriety of any past mailings, as we do not render advice regarding past conduct. (Reg. 18329; In re Ogelsby (1975) 1 FPPC Ops. 71.)
QUESTION

May the Marin County Employees’ Retirement Association (“MCERA”) publish information and photographs of Board members in its quarterly newsletter and website without regard to the mass mailing restrictions contained in the Act?
CONCLUSION

No.  The MCERA’s tangible version of its contemplated quarterly newsletter is subject to the prohibitions against publicly funded mass mailings described in the Act.  But the scope of such restrictions is limited; for example, information you wish to publish about “non-elected” Board members, or on your website, is not regulated under such provisions of the Act.
FACTS


The Marin County Employees’ Retirement Association (“MCERA”) administers a defined benefit plan for employees of Marin County and several other contracting districts.  The MCERA publishes a quarterly newsletter that is distributed to all association members and anyone in the public requesting a copy.  The newsletter informs recipients of recent items of interest having to do with the retirement association.  The MCERA also runs a web site (www.mcera.org) that contains information about the MCERA Board.


Your letter of inquiry indicates that when the MCERA has a newly elected, appointed, re-elected or reappointed Board member, the Association likes to publish a brief biography and picture of the new member so the Association members know who is representing them.  In a recent survey of your Association members, they requested more personal information and photos of the Board members, both in the Association newsletter and on its website.


The MCERA Board is comprised of nine sitting members and two alternates.  Of the nine sitting board members, four are appointed by the Marin County Board of Supervisors, and four (plus the two alternates) are elected by the association membership.  The ninth acting member of the Board holds that office (ex-officio) by virtue of holding office as Marin County Treasurer.  In our March 23, 2005 telephone conversation, you indicated that the Treasurer is the only MCERA Board member that is elected (to the office of County Treasurer, but not to the MCERA Board) by the Marin County voters at large.

In our March 23 telephone conversation, you also described how the membership elects candidates to fill the four (plus two alternate) board member spots the membership is allowed to elect to the Board.  The association’s membership (consisting of both current employees and retirees) totals less than 5,000.  Members vote annually to fill whichever of the four plus two alternate positions on the MCERA Board are expiring at that time.  The MCERA Board member terms are staggered.  Every year, members of the association are sent ballots by mail at least one week before an election, which is usually held on the last Friday of July.

In our April 22 telephone conversation, you also indicated that MCERA is governed by the Brown Act and its members are employees or former employees of various public entities in the Marin County area.  MCERA receives the majority of its funding from those public entities.  The rest of MCERA’s funding comes directly from contributions by public employee-members.  In our June 3 telephone conversation, you indicated that the MCERA expressly uses a mix of public and employee-member funds to produce and distribute its newsletter.
ANALYSIS


A.  The Act’s Pertinent Mass Mailing Statute and Regulation
In 1988, Section 89001 of the Act was added to provide that “[n]o newsletter or other mass mailing shall be sent at public expense.”  In order to avoid the absurd result of literally prohibiting any and all mass mailings created or distributed with public funds, regardless of their content or purpose, the Commission adopted regulation 18901, clarifying which mailings were permissible and which were not.
Under regulation 18901, a mass mailing is defined as more than 200 substantially similar tangible items delivered in a calendar month, by any means, to recipients at their residence, place of employment, business, or post office box. (See also Section 82041.5 and Reg. 18435 [defining “mass mailing”].)  The Act’s key provision governing mass mailings is regulation 18901, subdivision (a), which states:
“(a) Except as provided in subdivision (b), a mailing is prohibited by section 89001 if all of the following criteria are met:
“(1) Any item sent is delivered, by any means, to the recipient at his or her residence, place of employment or business, or post office box. For purposes of this subdivision (a)(1), the item delivered to the recipient must be a tangible item, such as a videotape, record, or button, or a written document.
“(2) The item sent either:
“(A) Features an elected officer affiliated with the agency which produces or sends the mailing, or
“(B) Includes the name, office, photograph, or other reference to an elected officer affiliated with the agency which produces or sends the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the elected officer.
“(3)
(A) Any of the costs of distribution is paid for with public moneys; or
“(B) Costs of design, production, and printing exceeding $ 50.00 are paid with public moneys, and the design, production, or printing is done with the intent of sending the item other than as permitted by this regulation.
“(4) More than two hundred substantially similar items are sent, in a single calendar month, excluding any item sent in response to an unsolicited request and any item described in subdivision (b).”

In order for an item to be a prohibited “mass mailing” as defined under the Act, all four, enumerated criteria listed above must be met. (See Reg. 18901, subds.(a)(1) – (a)(4).)  If all four criteria under subdivision (a) apply, the mass mailing shall be prohibited, barring the application of any exceptions. (See e.g., Reg. 18901, subds.(b)(1) – (b)(11) [listing the general exceptions to the Act’s mass mailing prohibition].)
B. “Elected Officer”
1.  MCERA’s Appointed Board Members
As previously indicated, if one or more of the four criteria enumerated in regulation 18901, subdivision (a), do not apply to the newsletter or mailer in question, it will not be deemed a prohibited mass mailing.  The second of those four criteria indicates that if no reference is made to an “elected officer,” the contemplated mailing will not be prohibited. (Reg. 18901(a)(2).)  Since four of the nine sitting members on the MCERA Board are appointed by the County’s Board of Supervisors, regulation 18901 does not regulate the manner in which the appointees to the Board are referred to in a contemplated mailing.

2.  MCERA’s Elected Board Members Are Not “Elected” Pursuant To Regulation 18901
The next question is, therefore, whether the remaining four sitting members (plus two alternates) and the ex-officio member, are deemed to be “elected officers” under regulation 18901.  We first analyze the status of the board members elected by the MCERA membership.

According to the Act, an “elected officer” is any person who holds an elective office, has been elected to an elective office but has not yet taken office, or who is appointed to fill a vacant elective office. (Section 82020.)  “Elective office” means any state, regional, county, municipal, district, or judicial office which is filled at an election, as well as membership on a county central committee of a qualified political party, and members elected to the Board of Administration of the Public Employees’ Retirement System (PERS).
 (Section 82023.)  An “election” means any primary, general, special or recall election held in this state. (Section 82022.)

The Commission’s staff has advised that certain agencies and their officers are not subject to the Act because the types of officers, and/or the manner in which they were elected, does not satisfy the Act’s definition  of “elected officers.” (See, e.g., Eiser Advice Letter, No. I-95-075 [regarding board members of a city’s redevelopment project area committee voted on by only those situated in a defined geographic area]; Moon Advice Letter, No. A-88-461 [regarding vice-chairman of the California Democratic Party].)

The four sitting (plus two alternate) members of the MCERA Board are not “elected officers” as that phrase is used in section 89001 and regulation 18901.  As with pre-1998 PERS board members, the MCERA Board members: (1) are voted for by a closed membership that is small in number, i.e., by less than 5,000 people, (2) exercise duties over a narrow range of issues affecting that small pool of voters, and (3) are not explicitly included in any statute or regulation defining “elected officer.”  Therefore, as with the appointed members of the MCERA Board, references to the four sitting (plus two alternate) members elected to the Board in a mass mailing are not subject to regulation 18901.

3.  MCERA’s Ex-Officio Board Member Is “Elected” Pursuant To Regulation 18901
The only remaining question is whether the last remaining member of the Board, who holds that office (ex-officio) by virtue of holding elected office as Marin County Treasurer is subject to the mass mailing prohibitions of the Act.  We conclude that since the County Treasure holds a county “elective office,” as defined in section 82023, the County Treasurer is subject to all strictures imposed by the Act, including those pertaining to mass mailings.

Therefore, the remainder of this letter advises you only as to how the MCERA may be restricted by the Act in referring to its ex-officio member (the Marin County Treasurer) in its mass mailings.
C.  Transmission Of A “Tangible” Item
� Government Code sections 81000 – 91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  All further references to statutory “sections” will be to the Government Code and all further references to “regulations” will be to title 2 of the California Code of Regulations, unless otherwise indicated.


�  The phrase “and members elected to the Board of Administration of the Public Employees’ Retirement System” was added to the end of section 82023 in 1998 by SB 1753. (Stats. 1998, Ch. 923.)  Therefore, prior to 1998, PERS board members were not considered to have held “elective office.”





