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March 14, 2005
The Honorable Thomas M. Kasten
Mayor, City of Hillsborough

1320 Buckingham Way
Hillsborough, CA  94010

Re:
Your Request for Informal Assistance

Our File No. I-05-037
Dear Mayor Kasten:


This letter is in response to your request for advice regarding your reporting obligations on the statement of economic interests under the Political Reform Act (the “Act”).
  Because your questions are general in nature, we are treating your letter as a request for informal assistance.

QUESTION


As a city council member, are you required to report an investment in Dell, Inc., which conducts its business via the internet only, on your Form 700, Statement of Economic Interests?
CONCLUSION


Yes, you must report your investment in Dell, Inc. on your Form 700 if your ownership interest is $2,000 or more.
FACTS


You are a member of the city council and serving as mayor for the City of Hillsborough.  The city does not have commercial zoning or places of business; it is strictly a residential community consisting of single family homes and four public schools, two private schools, and two private clubs.
ANALYSIS

The Act requires certain public officials, such as city council members, to disclose all sources of income, all interests in real property, and all investments in business entities.  (Sections 87200-87210.)  For purposes of disclosing investments, interests of $2,000 or more are reportable and can be stocks, rights, warrants, options, debt instruments, and any partnership or ownership interest owned directly, indirectly, or beneficially by the public official or a member of his or her immediate family.  The investment is reportable if the business entity or any parent, subsidiary, or otherwise related business entity has an interest in real property in an official’s jurisdiction, does business or plans to do business within the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement is required under the Act.  (Section 82034.)

While the Act does not define the term “doing business in the jurisdiction,” the Commission interpreted the phrase’s meaning in its opinion, In re Baty (1979) 5 FPPC Ops. 10, and concluded that an entity is “doing business in the jurisdiction” if the entity “has business contacts in the jurisdiction.”  Regulation 18230 further defines the phrase by stating:

“A person is ‘doing business in the jurisdiction’ if that person has business contacts on a regular or substantial basis with a person who maintains a physical presence in the jurisdiction of a public official.  ‘Business contacts’ include, but are not limited to, manufacturing, distributing, selling, purchasing, or providing services or goods.  ‘Business contacts’ do not include marketing via the Internet, telephone, television, radio, or printed media.”

Thus, simply because a business entity has a website that is accessible to those in Hillsborough with internet accessibility is not enough to qualify the business entity as “doing business in the jurisdiction.”  However, if a company does business on a regular and substantial basis with a resident or other persons with a physical presence in Hillsborough, it would be enough to trigger “doing business in the jurisdiction.”  


Dell, Inc. obviously does business in Hillsborough by selling its products and services to residents and others located in the city.  In fact, the City of Hillsborough itself may purchase Dell, Inc. products or services.  

You also ask whether other businesses, such as The Gap, Toyota, and United Airlines, which do not have a store in Hillsborough, and may or may not sell products or services via the internet, would be reportable investments.  It is reasonable to assume that businesses the size of these entities are doing business in the jurisdiction by way of sales to residents and other persons with a physical presence in Hillsborough.  However, the Commission will not respond to hypothetical questions.  (Regulation 18329(c)(4).)  

Whether other business entities are doing business in your jurisdiction would depend upon the specific business.  You must “verify,” under penalty of perjury, that you have used reasonable diligence in preparing your statement and that to the best of your knowledge the information on the statement is true and complete.  The description provided above should help with that determination.  If you are unsure whether a business entity is doing business within your jurisdiction, you may want to make a written inquiry of the company.  (Knudson Advice Letter, No. A-99-067.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kevin S. Moen, PhD
Political Reform Consultant II
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).  





