





April 5, 2005
Ralph Rubio, Mayor
City of Seaside
1515 Military Avenue
Seaside, CA  93955

Re:
Your Request for Informal Assistance

Our File No.  I-05-038
Dear Mr.  Rubio:

This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since your inquiry is general in nature, we are treating your request as one for informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c), copy enclosed.)
QUESTION


1.  May you, as Mayor of Seaside, participate in discussions and vote on a Disposition and Development Agreement involving the sale of land owned by the Seaside Redevelopment Agency to the Seaside Resort Development, LLC?

CONCLUSION


1.  At the present time, it appears you may participate in decisions regarding the Disposition and Development Agreement with Seaside Resort Development, LLC, as long as there is not a reasonably foreseeable material financial effect on any of your economic interests.  In the event that circumstances change, this advice must be reevaluated.
FACTS


You are the Mayor of the City of Seaside and are currently employed as the Senior Field Representative for the Northern California Carpenters Regional Council, Local Union 605 (“Carpenter’s Union”).  You have no connection, financial or otherwise, to any other labor union.  As mayor, you will be involved in discussions and will be voting on hotel and hospitality projects that come before the city council and the Seaside Redevelopment Agency.  
On August 5, 2004, the city passed and adopted Ordinance 933, a copy of which you enclosed in your letter.  You state this ordinance is commonly referred to as “labor peace ordinances.” This ordinance requires employers and others who receive public funds or revenue to sign a collective bargaining agreement or “labor peace agreement” with unions representing or seeking to represent employees who will work in hotels, restaurants, bars, clubs and food and beverage operations located in the city.  The goal is to ensure that a stream of revenue to the city from projects in which the City has a financial or proprietary interest is not interrupted by labor disputes.  Ordinance 933 is a self-executing ordinance and does not require any involvement or vote by either the Seaside City Council or the Seaside Redevelopment Agency Board of Directors in order to take effect.
Per our conversation of March 14, 2005, you agreed to have Seaside City Attorney Don Freeman provide additional information regarding a specific upcoming hotel and hospitality project. Mr. Freeman stated in a telephone conversation and in documents he faxed on March 24, 2005, that the Seaside Redevelopment Agency is currently negotiating the terms of a Disposition and Development Agreement (DDA) with a development group known as the Seaside Resort Development, LLC (“Seaside Resort”), an Arizona limited liability company.  Although specific terms of the DDA are still being negotiated, it is expected that the agreement will result in sale of property owned by the redevelopment agency with conditions that the land be used for certain development.  The property subject to the DDA is owned by the Seaside Redevelopment Agency and is located within the former Fort Ord Redevelopment area, which is adjacent to the City’s two golf courses, Black Horse and Bayonet.  The proposed development on the property will consist of a resort hotel, timeshares and residential units, as well as a hospitality component.  Seaside Resort will make all the decisions regarding labor, construction and other needs with respect to this project.  It is not known whether Seaside Resort will use union labor, non-union labor or a combination of both.  Seaside Resort would likely put the projects out to bid and that the bids to be considered may or may not include the Carpenter’s Union.  Furthermore, the Seaside Redevelopment Agency would have no control over these decisions.  
By virtue of their election to the Seaside City Council, the Mayor and members of the city council act as members of the board of directors of the Seaside Redevelopment Agency, with the mayor acting as the Redevelopment Agency chair.  The redevelopment agency will be asked to vote on the DDA in the near future.  You seek advice on whether you may participate in decisions regarding the DDA with Seaside Resort, which in the near future, will be voted on by the Seaside Redevelopment Agency.

ANALYSIS
The Act’s conflict of interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.   

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.   (Section 87103; regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.   (Regulation 18700(b)(1)-(8).)  
1 & 2:  Are you considered a “public official” and will you be making, participating in making, or influencing a governmental decision?
The conflict-of-interest provisions of the Act pertain only to public officials.  A public official includes “every member, officer, employee or consultant of a state or local government agency . . . .”  (Section 82048; regulation 18701(a)(1).)  As mayor, you are an elected member of the city council, and thus a public official subject to the Act’s conflict-of-interest provisions.

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)
 

You will “make a governmental decision” if you vote on any issue obligating the city with respect to hotel and hospitality projects, including the DDA with Seaside Resort Development, LLC.  In addition to actually voting on these matters, if you engage in negotiations without significant substantive review, provide advice or make recommendations, you will be “participating” in a decision (Regulation 18702.2).  You will also be “influencing” that decision if you appear before or otherwise attempt to influence any member, officer, employee or consultant of the agency.  (Regulation 18702.3.)
3.  What are your economic interests?
 

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

 

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
Your letter describes facts involving only one of the types of economic interests above and therefore our analysis will consider only your income from the Northern California Carpenters Regional Council, Local Union 605.  You have not identified other economic interests such as other sources of income, real property or businesses you may own, therefore we do not include them in our analysis, but point out that you must still determine whether a conflict of interest will arise from any of them (i.e., whether it is reasonably foreseeable that the governmental decision you participate in will result in a material financial effect on any of these economic interests).
4.  Is your economic interest directly or indirectly involved in the governmental decision?
A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of the proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation  18704.1(a).)

The facts you provide do not indicate that the Carpenters Union would initiate the proceedings or would be a named party or subject of the proceedings in which the Seaside Redevelopment Agency will be asked to vote on the DDA with Seaside Resort.  Under such facts, it appears that the local would be indirectly involved in the decision.   

5 & 6:  Applying the materiality standards and determining the foreseeability of a material financial effect.

Regulation 18705.3(b) sets forth materiality standards used when an official’s source of income is indirectly involved in a governmental decision.  For indirectly involved sources of income which are nonprofit entities, such as labor unions, regulation 18705.3(b)(2)(A)-(F) (enclosed) sets forth varying threshold amounts, depending on the entity’s gross annual receipts and the measurable financial effect of the decision on the entity’s income.  For instance, the materiality standards for a nonprofit whose receipts are between $100,000 and $1,000,000 are:
“(E) For an entity whose gross annual receipts are more than $100,000 but less than or equal to $1,000,000 the effect of the decision will be any of the following:
“(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $50,000 or more.
“(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $12,500 or more.
“(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $50,000 or more.”
If governmental decisions you make in the course of voting on the DDA would result in an increase or decrease to the Northern California Carpenters Regional Council, Local Union 605’s gross annual receipts by the relevant standards described in regulation 18705.3, subdivision (b)(2)(A)-(F), the effect will be considered material.  
Because presumably the union is indirectly involved in the decisions you describe generally, the existence of a conflict of interest depends on whether it is reasonably foreseeable that such decisions will result in the financial effect set forth above.  
As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706;  In re Thorner (1975) 1 FPPC Ops. 198.)  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)  Also, note that the Commission does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide.  (In re Oglesby (1975) 1 FPPC Ops. 71)  

Mr. Freeman stated in a telephone conversation that Seaside Resort would be in charge of the construction projects required under the DDA.  He said it is not known whether Seaside Resort will use union labor, non-union labor or a combination of both.  He also said that Seaside Resort would likely put the projects out to bid and that the bids to be considered may or may not include the Carpenter’s Union.  Furthermore, the Seaside Redevelopment Agency would have no control over these decisions.  Thus, at this time, your facts suggest that any economic impact on the Carpenter’s Union gross receipts as the result of a vote for the DDA, is but a merely a possibility, and therefore not reasonably foreseeable.  However, this must be reevaluated as circumstances change.  
7 & 8:  The Public Generally and Legally Required Participation Exceptions.  
� Government Code sections 81000 – 91014.   Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.   	


� To the extent that your question concerns decisions involving Ordinance 933, please note that the Commission does not provide advice with respect to past conduct, such as those relating to an ordinance that has already been enacted.  (Regulation 18329(b)(8)(A).)  In addition, the Commission only provides advice relating to the Act.  Since your question pertains to an existing ordinance, separate from the Act, the Commission is unable to provide advice on this matter.  





� If a public official is enumerated in section 87200 (including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B), on the record of the meeting; (2) recuse himself  or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply. (§ 87105).  Since you are a mayor, a position enumerated in Section 87200, these requirements apply to you. 








