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March 22, 2005
James C. Harrison

Remcho, Johansen & Purcell

201 Dolores Avenue
San Leandro, CA  94577
Re:
Your Request for Informal Assistance


Our File No.   I-05-039
Dear Mr. Harrison:


This letter is in response to your request on behalf of Steve Poizner, for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your letter seeks general assistance relating to the conflict-of-interest provisions of the Act and the fact that Mr. Poizner is not yet a public official, we are treating your request as one for informal assistance.

QUESTION

If Mr. Poizner becomes a public official, then are his investments in five different investment funds, and the stocks and other assets held by those funds, economic interests under the Act?
CONCLUSION

Based on the facts provided, Mr. Poizner has an economic interest in each of the five investment funds.  However, his investment in the funds does not, at this time, surpass the 10% threshold to qualify the individual stocks and other assets contained in the funds as his economic interests.
FACTS


The Governor of California has announced that he intends to appoint Steve Poizner to the Public Utilities Commission (“PUC”).  Before being appointed, 
Mr. Poizner is making an effort to diversify his holdings and free himself of financial ties in order to ensure his ability to participate in PUC decisions.  He asks for a determination of whether his existing investments will limit his participation while with the PUC.  

Mr. Poizner hired Edward Kullick to advise him about investment strategies.  
Mr. Poizner owns a substantial number of Qualcomm shares and has contributed some of these shares to three exchange funds.
  Exchange funds are investment vehicles in which a person “exchanges” shares of stock for a percentage of the overall fund as a limited partner.  At the end of seven years, the investor is entitled to receive a pro rata share of the fund in the form of a diversified basket of individual stocks.  Mr. Poizner’s seven-year date for distribution eligibility occurs in mid-to-late 2007.
  Mr. Poizner’s exchange funds are not diversified mutual funds registered with the Securities and Exchange Commission under the Investment Company Act of 1940 but funds in which Mr. Poizner has deposited a certain amount of his Qualcomm stock, relinquished title to that stock, and received an investment interest in the fund itself.
  He owns significantly less than 10% of each exchange fund.  You also state that the funds are managed by disinterested professional investment managers who have complete discretion in managing the funds.


Mr. Poizner has also invested in two venture capital funds.  These funds are like exchange funds in that they are also managed by investment managers who have complete discretion to manage the funds, including which stocks or interests in companies to buy and sell.  These venture capital funds differ from the exchange funds in that cash is used for the initial buy-in, rather than stock.  He owns significantly less than 10% of each fund.

ANALYSIS

A. Disqualification

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official knows, or has reason to know, that he or she has a “financial interest.”  (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the 
public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests.
If Mr. Poizner accepts the appointment to the Public Utilities Commission, then as a member of the PUC, he will be a public official within the meaning of section 87100.
  His question is whether or not the investments of his five different investment funds qualify as his own “investments” under the Act and “economic interests” that might give rise to conflict of interest in PUC decisions involving companies whose stock or other assets are held by the investment funds.  “Economic interests” that may give rise to a conflict of interest are defined to include “a direct or indirect investment of $2,000 or more” in a business entity.  (Section 87103(a); regulation 18703.1(a).)  For purposes of section 87103, “indirect investment or interest” means:

“…any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”

To determine whether Mr. Poizner’s investment funds are “investments” under the Act, we first look to the Act’s definition of “investment,” given at section 82034.  “Investment” is defined, in pertinent part, as follows:
“…any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title. No asset shall be deemed an investment unless its fair market value equals or exceeds two thousand dollars ($2,000).”

This broad definition begins from a premise that, subject to exception, an economic interest of $2,000 or more in a business entity that does business in the jurisdiction is an “investment.”  However, the definition goes on to state that an “interest 
in a diversified mutual fund registered with the Securities and Exchange Commission under the Investment Company Act of 1940” is excluded from the definition of 
 “investment.”  You have stated that none of the funds in question qualify for this exception as “diversified mutual funds registered with the Securities and Exchange Commission;” therefore, the exchange and venture capital funds are “investments.”
We next turn to whether the assets held by the exchange and venture capital funds are also economic interests of Mr. Poizner’s.  Your facts state that Mr. Poizner owns a less than 10% interest in each of the five funds (three exchange funds and two venture capital funds).  Since Mr. Poizner does not meet the 10% ownership threshold for an indirect investment or interest in the stocks and other assets held by the funds, he needs to consider only the material financial effect of governmental decisions on the exchange and venture capital funds themselves, not the stocks and other assets held through the exchange and venture capital funds.  If at some point he obtains a 10% or greater share of any of the exchange or venture capital funds discussed, and his pro rata share of any stocks or other assets held through the exchange and venture capital funds was $2,000 or more, then he would also be subject to the disqualification provisions of the Act for those stocks and other assets.  At that point, Mr. Poizner would be unable to participate in any decision where it would be reasonably foreseeable that the decision will have a material financial effect on those companies in which he has an “investment” by virtue of his holdings through the exchange and venture capital funds.
B. Disclosure

Since Mr. Poizner’s funds are invested in the types of investments described in section 82034, they must be disclosed on Schedule A-1 of his Statement of Economic Interests (“Form 700”).  Mr. Poizner would report on Schedule A-1 each of the five funds because his investment is $2,000 or more but his interest is less than 10% of each of the three exchange and two venture capital funds.  For instance, Mr. Poizner would report “A+ Venture Capital Fund” if that was the name of a fund in which he has $2,000 of more invested.

In addition, like the disqualification rules, Mr. Poizner would disclose the stocks and other assets held by the fund only if his investment in each fund ever met or exceeded the 10% threshold and his pro rata share of a certain stock or other asset was $2,000 or more.
  It should be noted that the Commission does not act as the finder of fact when it renders advice so the advice in this letter is limited to the facts provided regarding the investment funds, (In re Oglesby (1975) 1 FPPC Ops. 71, 77) and no other economic interests were considered for this analysis.  
If you have any other questions regarding this matter, please contact me at (916) 322-5660.






Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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I:\AdviceLtrs\05-039
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3), copy enclosed.)


� Mr. Poizner understands that the Qualcomm stock he retained will be an economic interest for purposes of the Act and is asking for advice regarding only his exchange and venture capital funds.


� Please note that we have not analyzed what economic interests Mr. Poizner may have in 2007 when the nature of his investment in the three exchange funds changes.


� This additional information was provided by you on March 11, 2005.


� “‘Public official’ means every member, officer, employee or consultant of a state or local government agency....”  (Section 82048.)


� Other assets held by the fund include, for example, business entities or real property.





