





April 19, 2005
Peter A. Laurence, Councilman

Better Homes Realty

1511 Treat Blvd., Ste. 100

Walnut Creek, CA  94598

Re:
Your Request for Advice


Our File No.   A-05-045
Dear Mr. Laurence:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


Are you prohibited under the Act’s conflict of interest provisions from participating in any governmental decisions regarding the city’s amendments to the rules governing collections of business licensing fees and penalties?
CONCLUSION


No.  Under the Act’s conflict of interest provisions, the governmental decisions relating to changes in the city’s collection practices for business licensing fees and penalties for businesses located outside of Clayton would not have a reasonably foreseeable material financial effect on one or more of your economic interests, as you have presented the facts, and you may participate in the decisions.
FACTS


You are a member of the city council for the City of Clayton and a real estate broker in Walnut Creek, California.  You are licensed by the state, and you pay local business tax where your office is located.  You also sell property in many cities throughout Northern California, including some within Clayton’s city limit.  

The city council hired a company, Municipal Auditing Services (MAS), to help enforce Clayton’s business license tax collection, based upon your 1978 Ordinance.  The city gets 55 percent of what is collected and MAS gets 45 percent.  As part of its collection practices, MAS is seeking to require businesses located outside Clayton, but who do any business within Clayton, to become licensed, and they are charging such businesses penalties for any past years in which they did business in Clayton without first obtaining a business license.  As a real estate broker who has sold homes within Clayton, you are one of those businesses now subject to such licensing fees and penalties.

As a result of the above actions by MAS, the city council is now re-evaluating its policies on business license enforcement, and is considering either terminating its agreement with MAS or amending the agreement to somehow lessen the impact of these requirements on business located outside the district that do business in Clayton.  The city attorney has advised you not to participate in any discussions or votes on the business license tax issue, so you have removed yourself from any involvement and have not attended three meetings so far on this topic.

You are one of seven equal shareholders in Better Homes Realty, the business under which you operate as a real estate broker.  During the last fiscal year the business had net income of less than $500,000 and earning before taxes of less than $750,000 including income from sales you made.  You have received income from the business aggregating more than $500 in the last 12 months.


You have indicated that MAS is attempting to collect three years past licensing fees and penalties amounting to $1,826 against you.  In a subsequent conversation, you stated that the $1,826 amount was being charged based on your California real estate brokers’ license on the basis of home sales in Clayton during that period in which you have represented one of the parties.  No business license fees are otherwise being sought from your business, Better Homes Realty.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2: Are You A Public Official Making, Participating in making, or Influencing a Governmental Decision?


As a member of the Clayton City Council, you are a public official under the Act.  (Section 82048.)  You will be called upon to consider whether the city should amend an existing contract with an outside agency related to the city collection practices for business licenses and penalties.  Therefore, you will be making, participating in making, or otherwise using his official position to influence a governmental decision.
Step 3:  Do You Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); regulation 18703.2);
· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (§ 87103(e); regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; regulation 18703.5). 

Under the facts you have presented, you have an economic interest in the business entity through which you operate as a real estate broker as a result of your investment in and source of income through the business entity.
You also have an economic interest in any client of the business who has provided you a pro-rata share (i.e., one-seventh share) of income aggregating $500 or more to you during the 12-month period prior to the time the governmental decision is made.  You have not provided us with sufficient information to analyze this economic interest any further.
Finally, since you have indicated that the fees are being assessed against you and you have stated that they will be paid by you from your own personal funds, this suggests that the decision in question may have a personal financial effect on you apart from effects on your other economic interests. 
Step 4:  Are Your  Economic Interests Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly or indirectly involved in the governmental decision.” (Regulation 18704(a).)


Business Entities and Sources of Income:  For governmental decisions that affect business entities and sources of income, the standards set forth in regulation 18704.1(a) apply.


Regulation 18704.1(a) states:

“(a) A person, including business entities, sources of income … is directly involved in a decision before an official’s agency when that person, either directly or by agent:

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”


Since it does not appear that your economic interest falls under the standards set forth in regulation 18704.1(a), your economic interests, both with respect to Better Homes Realty and your individual business activities as a licensed broker, would be indirectly involved.


In addition, regulation 18704.5 provides:

  “(a) A public official or his or her immediate family is deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.” 
Step 5:  Materiality Standard
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





