




April 14, 2005
Breton K. Lobner
General Counsel

San Diego County Regional Airport Authority

P.O. Box 82776

San Diego, CA  92138-2776

Re:
Your Request for Informal Assistance

Our File No.   I-05-053
Dear Mr. Lobner:


This letter is in response to your request on behalf of the San Diego Regional Airport Authority (“Authority”), for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because you do not name the members of the Authority and you do not seek advice regarding a specific governmental decision, we can provide you only informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c), copy enclosed.)  Informal assistance may be requested by a person who is an authorized representative of a public official, or by a person who has a duty to advise public officials about their responsibilities under the Act.  (Regulation 18329(c)(1).)
QUESTION


May members of the San Diego County Regional Airport Authority executive committee who are participants in the Airport Authority’s defined benefit retirement plan, participate and vote on issues regarding and affecting the plan?

CONCLUSION


Pension benefits from a state, local or federal government agency do not constitute “income” under section 82030(b)(2).  Therefore, the San Diego County Regional Airport Authority is not a source of income to the committee members.  Further, since the executive committee members will be making decisions regarding the Airport Authority’s retirement plan – decisions that affect only the salary, per diem, or reimbursement for expenses the members receive from the authority (a local government agency) and these decisions would not be setting a salary which differs from salaries paid to other employees in the same job classification or position, the financial effects of these decisions are not considered material.  Thus, absent some other disqualifying financial interest as set forth in section 87103, the executive members may participate in the decisions concerning the authority’s retirement plan.  

FACTS


You are the General Counsel for San Diego County Regional Airport Authority (“SDCRAA”).

The SDCRAA’s Board consists of nine appointed members.  Three of the board’s members comprise an executive committee and are paid a salary equal to that of a superior court judge.  Three executive committee members are eligible to participate in SDCRAA’s retirement plan by virtue of their working full time, their salaries and the terms of the retirement plan.  At this time, no board member receives payments from the retirement plan (“Plan”); however SDCRAA pays retirement contributions to San Diego City Employees Retirement System (“SDCERS”) on behalf of the three executive committee members.

SDCRAA’s retirement plan is a qualified defined benefit public retirement plan.  Pursuant to the terms of an Administrative Agreement, the Plan is administered by and through SDCERS, the retirement system of the City of San Diego.

You state that recently, serious questions have arisen as to whether or not the City of San Diego has adequately funded its own retirement fund.  The city’s retirement fund, like that of SDCRAA, is administered by SDCERS.  The funds of both retirement plans are jointly invested by SDCERS.  News reports and informed sources estimate the city’s retirement fund has a financial shortfall exceeding $1.3 billion dollars.  The shortfall is reportedly due in large part to the city’s failure, over a number of years, to make periodic payments as required by actuarial studies.  Litigation is pending regarding the administration of the fund.  Investigations are being conducted to determine whether or not the under-funding involves criminal acts.  These factors and other information prompts SDCRAA and its board to question the safety and security of its own retirement plan and the funds deposited with SDCERS.  The board has directed SDCRAA staff to seek additional information, to investigate recommended courses of action, and to place these issues on the board’s future agendas for possible action.
ANALYSIS

The Act’s conflict of interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.   

A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.   (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  
1. & 2.  Are SDCRAA executive committee members considered “public officials” and will they be making, participating in making, or influencing a governmental decision?

The conflict-of-interest provisions of the Act pertain only to public officials.  A public official includes “every member, officer, employee or consultant of a state or local government agency…”  (Section 82048; Regulation 18701(a)(1).)  A “local government agency” means a county, city or district of any kind, including any county board or commission.  (Section 82041.)  As members of the SDCRAA’s board, the executive committee members are “public officials” for purposes of the Act (see sections 82041 and 82048), and subject to the Act’s conflict-of-interest provisions.
 
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Executive committee members will “make a governmental decision” if they vote on any issue obligating the airport authority, including taking possible action on the SDCRAA’s retirement plan.  In addition to actually voting on these matters, if they engage in negotiations without significant substantive review, provide advice or make recommendations, they will be “participating” in a decision.  (Regulation 18702.2.)  They will also be “influencing” that decision if they appear before or otherwise attempt to influence any member, officer, employee or consultant of the agency.  (Regulation 18702.3.) 
3.  What are the executive committee members’ economic interests?


Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

 

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

SDCRAA is a governmental agency under section 82041.  Thus, the salary and benefits
 paid (including retirement benefits) by the Airport Authority to its members are generally not considered “income” under section 82030(b)(2).  However, material financial effects on an official’s governmental salary may still be disqualifying under limited circumstances as a material and foreseeable financial effect on the official’s personal finances.  Thus, we continue the analysis limited to personal financial effects.
4.  Are executive committee members’ economic interests directly or indirectly involved in the governmental decision?
  “A public official or his or her immediate family is deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.”  (Regulation 18704.5.)   

Under this regulation, the executive committee members’ economic interests in their personal finances are directly involved in decisions they would make if it would have any financial effect at all – even a penny – with regard to SDCRAA’s retirement plan.  
5. & 6.  Applying the materiality standards and determining the foreseeability of a material financial effect.


Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps. First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), Regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706(a); In re Thorner (1975) 1 FPPC Ops. 198.)  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)  Also, note that the Commission does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide.  Thus, whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  (Ibid.)

Regulation 18705.5 provides:

  “(a) A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $ 250 in any 12-month period. When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered.
  “(b) The financial effects of a decision which affects only the salary, per diem, or reimbursement for expenses the public official or a member of his or her immediate family receives from a federal, state, or local government agency shall not be deemed material, unless the decision is to hire, fire, promote, demote, suspend without pay or otherwise take disciplinary action with financial sanction against the official or a member of his or her immediate family, or to set a salary for the official or a member of his or her immediate family which is different from salaries paid to other employees of the government agency in the same job classification or position.” 

You have indicated that there are three executive committee members on SDCRAA’s board and that these members are eligible to participate in SDCRAA’s retirement plan by virtue of their working full time, their salaries and the terms of the retirement plan.  Since the executive committee members will be making decisions regarding the Airport Authority’s retirement plan – a decision that “affects only the salary, per diem, or reimbursement for expenses the public official…receives from a federal, state or local government agency…”  (Regulation 18705.5(a)) – and these decisions would not be setting a salary which differs from salaries paid to other employees in the same job classification or position, the financial effects of these decisions are not considered material.

7. & 8.  The public generally and legally required participation exceptions.  


An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” exception.  This exception applies when the financial effect of a decision on a public official’s economic interests is substantially the same as the effect on a significant segment of the public.  
The “legally required participation” rule applies when the official’s participation in a governmental decision is legally required.  (Section 87101;  Regulation 18708.) 

You have not presented any facts indicating that these exceptions are applicable to your situation, therefore we do not address them here.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� In addition, please note that regulation 18701(b)(1)(A) states that for purposes of Government Code Section 87200, the definition of public official includes officials who manage public investments such as “members of boards and commissions, including pension and retirement boards or commissions, or of committees thereof, who exercise responsibility for the management of public investments.”  Because members of the SDCRAA’s board manage and/or make decisions regarding SDCRAA’s retirement plan, the executive committee members are also considered “public officials” under this section of the Act.  


� Regulation 18232(a) states that for purposes of Government Code section 82030(b)(2), “‘Salary” from a state, local, or federal government agency to a public official means any and all payments made by a government agency to a public official, or accrued to the benefit of a public official, as consideration for the public official’s services to the government agency.  Such payments include wages, fees paid to public officials as “consultants,” …pension benefits, health and other insurance coverage, rights to compensated vacation and leave time, free or discounted transportation, payment or indemnification of legal defense costs, and similar benefits.”  








