





June 30, 2005

Karl H. Berger

City Attorney

City of Santa Paula

P.O. Box 569

Santa Paula, CA  93061

Re:
Your Request for Advice


Our File No.   A-05-054

Dear Mr. Berger:


This letter is in response to your request on behalf of various public officials of the City of Santa Paula for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS


1.  Do Councilmembers John Procter and Gabino Aguirre and Planning Commission Members Michael Sommer and Gary Nasalroad have a conflict of interest preventing them from participating in any governmental decisions regarding the Fagan Canyon Project (“Project”) as a result of their interest in real property located within 500 feet of the boundaries of the Project?


2.  Do any of the remaining councilmembers ─ Ray Luna, Mary Ann Krause, and Rick Cook have a conflict of interest preventing them from participating in any governmental decisions regarding the Fagan Canyon Project under the facts presented?


3.  If one or more of these officials has a conflict of interest, would the “public generally” exception permit any official, nevertheless, to be involved in the governmental decisions?

CONCLUSIONS


1.  Councilmembers Procter and Aguirre and Commission Members Sommer and Nasalroad all own real property located within 500 feet of the boundaries of the proposed project, and the project is presumed to have a financial effect on each of these properties.  Accordingly, each of the officials has a conflict of interest prohibiting them from making, participating in making, or influencing decisions relating to the approval of the Fagan County Project, unless an exception applies.


2.  Councilmembers Krause, Cook and Luna all own properties that are located more than 500 feet from the boundaries of the proposed project.  Accordingly, it is presumed that the governmental decision will not have a reasonably foreseeably material financial effect on their properties, and they do not have conflicts of interest.  

3.  The “public generally” exception applies if the financial effect of the governmental decision on a public official’s economic interest is indistinguishable from its effect on the public generally.  If the financial effect on the individual public official’s real property economic interest is in substantially the same manner as its effect on ten-percent or more of the jurisdiction, the “public generally” exception applies.  
Councilmember Procter:  Councilmember Procter resides in a neighborhood where the average sales price of a home is approximately $528,385.  His residence is on a parcel of 19.27 acres.  Because of the size of his property, Councilmember Procter’s property will not be affected in substantially the same manner as other real property owners, as further discussed below.  
Planning Commissioners Nasalroad and Sommer:  We do not have any information regarding these officials to determine if the exception applies.  However, if the commissioners own single family residences of average size and value, they may be able to identify a significant segment that includes at least ten-percent of property owners in the jurisdiction that is similarly affected.  If that is the case, they may participate in the decisions.
Councilmember Aguirre:  Councilmember Aguirre owns a single family residence of average size.  You have not provided information regarding the value of his property.  If he is able to identify a significant segment that includes at least ten-percent of property owners in the jurisdiction and that is otherwise similarly affected as discussed below, he may participate in the decisions.  

FACTS


This letter is a follow-up to our previous Berger Advice Letter, No. A-03-191.  In that letter, regarding the Fagan Canyon Project, we advised that Councilmember John T. Procter and Councilmember Gabino Aguirre
 had a presumed conflict of interest in any governmental decisions regarding the Project because they owned property located within 500 feet of the boundaries of the Project.

We further advised that Councilmember Rick Cook did not have a presumed conflict of interested based on the location of his residence.  However, the purchaser of his former residence, which was located within 500 feet of the project, was a source of income to him, and he would have a conflict of interest on this basis only if these decisions will have a material financial effect on the purchaser’s assets or liabilities.  (Berger Advice Letter, supra.)

Finally, we advised that Councilmembers Mary-Ann Krause and Ray Luna, whose properties were located more than 500 feet from the boundaries of the Project, were presumed not to have a conflict of interest and could participate in any of the proposed decisions on the Project, as long as the presumption was not rebutted by other factors such as substantial effects on traffic that would result in financial impacts on their properties from the increased traffic flow resulting from the development.


You indicate that the facts contained in our previous letter “are substantially unchanged.”
  The facts in our previous letter are summarized as follows:

The City of Santa Paula (the “City”) is a general law city with a city manager form of government, including a five-member city council and a seven-member planning commission.  Santa Paula's jurisdictional boundaries encompass approximately 4.4 square miles (an area of approximately 2,908 acres), subdivided into 6,833 parcels owned by a total of 6,142 property owners.  There are 3,643 owner-occupied residential units located in the city.  Santa Paula has a population of 28,598, averaging 3.49 persons per household.

Highway 126, which bisects the City near its southern boundary, is the only regional transportation route into or out of Santa Paula.  Santa Paula's commercial center is roughly parallel to, and several blocks north of, Highway 126.  Access to Santa Paula's commercial center and to Highway 126 is gained through seven major traffic corridors: Ojai Road/Highway 150, 10th Street./Highway 150, Palm Avenue, Peck Road, Santa Paula Street, Main Street, and Harvard Boulevard/Telegraph Road.
A developer is proposing to develop an area of approximately 2,000 acres situated immediately adjacent to Santa Paula’s northern boundary, known as the Fagan Canyon Project” or “Project.”  Fagan Canyon is currently undeveloped mountainous terrain.  Because of this topography, development within the overall project area can only occur within a limited area, generally adjacent to Santa Paula’s existing boundaries.  There are 416 parcels of City real estate located within 500 feet of the boundaries of the Project.  City records also show that 283 property owners (approximately 4.6% of the city's total number of property owners) reside within 500 feet of the proposed boundaries of the Fagan Canyon Project.  The Project consists of between 1,350 and 2,500 residential dwelling units, parks, recreational areas, and other public and private improvements.  The developer proposes that the city annex Fagan Canyon, which would increase the City's area by approximately 75% and, if all 2,500 residential dwelling units are built, increase the City's population by up to 10,000 (a 35% population increase).

Commuting traffic, and traffic from outlying areas to the city’s center, presently travels through one or more of the seven existing traffic corridors.  The Fagan Canyon Project would not lead to a relocation of any of these corridors.  Instead, although the topography limits ingress to and egress from Fagan Canyon to four access points, the traffic generated by the Project's residents will flow through one or more of the seven existing traffic corridors.  It is expected that the increased traffic through some of these corridors will be substantial (as much as 30% on one corridor and 52% on another).  City traffic engineers have projected traffic flows from the Project and conclude that it is probable that all of the city’s residents will be affected in their vehicular travel, regardless of their distance from the Project boundaries. 
Numerous governmental approvals will be required to develop the Project.  At present, the developer has only filed for city approval of a general plan amendment, the pre-annexation agreement, and the reimbursement agreement.  These two agreements, if approved by the City, would establish procedures for further planning and create a mechanism to reimburse the city for its related planning costs. The general plan amendment is to increase the number of homes permitted in development of Fagan Canyon from the presently authorized 455 to the developer’s planned number, which is 2,500.

As noted in our previous letter, Mayor Procter’s principal residence is owned by an irrevocable living trust, in which he has a one-eighth interest.  He pays no rent, although the fair market rental value may be close to $2,000 per month.  Vice Mayor Aguirre owns his principal residence, which has a fair market value that exceeds $2,000.  These properties are located within 500 feet of the boundaries of the Fagan Canyon Project.  Councilmember Cook also owns his principal residence, which has a fair market value that is more than $2,000 and is located more than 500 feet from the Project boundaries.  Councilmembers Krause and Luna each own homes, which are located more than 500 feet from the Project boundaries.  Each of their homes is valued in excess of $2,000.

With some exceptions, the facts summarized above are equally applicable to this letter.  In your prior request, you stated that Councilmember Krause’s property was within 500 feet of a traffic corridor.  The Brion Study mentioned below states that her property is not within 500 feet.  Therefore, we presume this fact has changed.  As to Councilmember Cook, he no longer has an economic interest in a source of potentially disqualifying income.  In addition, you indicate in the current letter that Planning Commission Chairperson Michael E. Sommer and Commissioner Gary L. Nasalroad also own residences located within 500 feet of the project boundaries.  You acknowledge that based on the analysis provided in our previous letter, both Chairperson Sommer and Commissioner Nasalroad also have presumed conflicts of interest in any governmental decision regarding the project.  You have stated that neither has participated in the Project’s decision-making process and, in a telephone conversation, that no further governmental action has occurred since our previous letter.  

Our previous letter advised that under the “public generally” exception, a public official who otherwise has a conflict of interest in a decision may still participate if he or she meets the requirements under that exception.  You have now provided additional information and are requesting further advice as to our conflict of interest analysis and as to whether or not the “public generally” exception applies if there are any conflicts.  The additional facts provided, as contained in several studies, are:
The Brion Study
On or about November 10, 2004, the City received an economic analysis of the Project (dated June 29, 2004) prepared by Brion & Associates on behalf of Centex Homes (“Brion Study”).  You have provided a copy of that study.  The Brion Study focused on the Project’s traffic impacts within the City and the effect of those impacts on the property interests of the City’s residents.
The Brion Study draws a number of conclusions and provides additional facts relevant to the City officials’ potential conflicts of interest pertaining to the Project.  

The study examined the potential impact on the traffic corridors, and the resulting noise impact, and traffic impact, on properties located within the corridors.  It found that Councilmembers Cook’s and Krause’s properties are located outside any of the traffic corridors, and, therefore, their properties will be unaffected.  However, Councilmembers Aguirre, Procter, and Luna all own property within one of the traffic corridors.  As a result, their properties will be affected.   

Traffic Corridors – Noise and Traffic Impacts:

Noise: The Brion Study identifies seven traffic corridors that may be impacted by the project.  With respect to the potential impact from traffic noise, it divides these seven areas into two distinct subgroups: (1) Noise impact subarea N-1 (higher impact corridors); and (2) Noise impact subarea N-2 (lower impact corridors). According to the study, Councilmembers Aguirre, Procter, and Luna reside within subarea N-2, as do 33% of homeowners in the City.  
The Brion Study concludes that “[n]one of the Councilmembers would experience a potential price impact from changes in noise generated by traffic, as the threshold for a price impact is not reached in the corridors in which they live,” the N-2 subarea.
  The only price impact from noise would be experienced in noise subarea N-1. 

The median sales price of single-family homes in the corridor areas between September 2003 and January 2004 was $360,000.  None of the councilmembers live in Noise Impact Subarea N-1, which is the higher impact area and which is expected to have a potential price impact of negative1% or $3,500 per unit (pp. 6 and 29).  Accordingly, none of the councilmembers’ real properties are expected to experience a change in their property value due to noise impact.       

Traffic:  For the purpose of analyzing the effect from increased traffic along the seven traffic corridors, the Brion Study again divides the seven corridors into two distinct subgroups:  (1) Traffic impact subarea T-1 (higher impact corridors); and (2) Traffic impact subarea T-2 (lower impact corridors). The Brion Study concludes that:

· Approximately 34 percent of residential property owners in the City own homes in Traffic Impact Subarea T-1 and may experience negative price impacts from an increase in traffic.  The increase in average daily trips in this group would average to about 3,600 trips.  The study concluded that this would result in a potential negative impact on single-family homes located in this subarea.  The average decrease in price as a result of increased traffic would be approximately two percent per unit on average or - $7,085  per unit (pp 6 and 32).  This group of owners includes Councilmembers Aguirre and Procter.

· Approximately 30 percent of residential property owners in the City own homes in Traffic Impact Subarea T-2 and may experience negative price impacts from an increase in traffic.  The study states that the estimated average negative impact is estimated to be negative .6%
 or - $2,200 per unit
 (p. 32).  This group of owners includes Councilmember Luna.

 The study also states that other factors can result in positive impacts on property values.  These effects will be experienced by all property owners throughout the City.   These include increased retail demand for existing retailers, new sales tax revenue to the City, new funding for community facilities, and new General Fund revenues. 
BTI Study

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Mayor Procter and Vice-Major Aguirre in our first letter.  Because the titles have since changed, and for the sake of simplicity, this letter will refer to each of the members of the city council as “Councilmember.”


� One fact that appears to have changed relates to Councilmember Cook.  Since a source of income economic interest, by definition, includes only payments made within the previous 12-month period, and it has been more than a year since the sale of Councilmember’s Cook’s residence, he no longer has an economic interest in the purchaser as a source of income to him. (Section 87103(c), reg. 18703.3.)


�  For each one dBA increase in noise, the study states that it is assumed that sales prices will decline by 0.4 percent (less than one percent).  In the case that noise impacts are below one dBA, the price impact is assumed to be zero (p. 5).   


� The BTI Peer Review, while questioning the Brion Study with respect to certain aspects of its noise findings relative to subarea N-1, nevertheless, concurs with the Brion Study’s finding regarding no impact from noise in subarea N-2.


�  On page 6 of the study, this percentage is expressed as 1.2%.


�  In a footnote, the study indicates that the average price impact from an increase in traffic summed across all seven corridors is approximately $4,300 (p. 32).        





