





April 27, 2005

Ron Orenstein

City Councilman, City of Willits

City Hall

111 East Commercial Street

Willits, CA  95490

Re:
Your Request for Informal Assistance

Our File No.  I-05-055

Dear Mr. Orenstein:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  You have not provided sufficient information concerning your contemplated participation in the above-described decisions.  The Commission does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide. (In re Oglesby (1975) 1 FPPC Ops. 71.)  Thus, we are providing you with general advice and are treating your request as one for informal assistance.

QUESTION

May you participate in the consideration of ordinances which may regulate or prohibit the dispensing or growing of medicinal marijuana within city limits?
CONCLUSION

Though we have determined that you have a conflict-of-interest, you have not provided us with enough information to evaluate whether the “public generally” exception of regulation 18707.1 may be met under current circumstances.  If such an exception does not apply, your conflict-of-interest will be deemed a disqualifying one and you will not be able to vote on the proposed ordinances. (Note: Even if you determine that you cannot vote, you may still be able to speak on the matter as a member of the general public, as you will see in the explanation provided under Steps 1 & 2, below.)

In order for your home to meet the requirements of the “public generally” exception, there would need to be a significant segment of property owners or homeowners affected in substantially the same manner that you would be financially affected.

FACTS


You are a member of the City Council of Willits.  Willits is a relatively small city with a population of approximately 5,000.  You state that the City Council (“Council”)of the City of Willits (“City”) has created an ad hoc committee (“Committee”) to study various options, and to make recommendations to the Council, concerning the enactment of ordinances that may regulate or prohibit the operation of medical marijuana dispensaries within the City’s limits.  You are one of two councilpersons serving on the Committee.


The Committee’s scope of study has recently been expanded to also include the issue of whether the City should adopt an ordinance to regulate or prohibit the growing of medicinal marijuana plants within City limits.  In this regard, the City has received numerous complaints from residents who state that mature, budding marijuana plants create an offensive odor, which resembles the scent of a skunk.  Neighbors of property where medical marijuana is grown have also complained that their homes may decline in value or become less marketable due to the nuisance of marijuana plants and have been the subject of burglaries and robberies within the City, and that unregulated growing creates a public safety concern.


During City Council meetings, you have publicly stated that you live next door to someone who grows marijuana, that you are highly offended and annoyed by the smell produced by the plants, finding it unbearable in the late summer and early fall.


The City is now in receipt of a complaint that you (as an owner of a home situated next door to a parcel where marijuana is grown) have a conflict-of-interest because you have a personal, financial interest in the outcome of the decision-making process to ensure that your real property values are not adversely affected by the nuisance of marijuana growing.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless some exception applies.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Reg. 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
 
Steps 1 & 2:  As A City Council Member, And Member Of An Ad Hoc Advisory Committee, Are You A Public Official Making, Participating in Making, or Influencing a Governmental Decision?

You are a City Councilman for the City of Willits and one of two City council members appointed to an ad hoc committee tasked with making recommendations to the Council concerning ordinances that may regulate or prohibit the operation of medicinal marijuana dispensaries within the City’s limits.  More recently, the Committee has also begun to study whether the City should adopt an ordinance to regulate or prohibit the growing of medicinal marijuana within City limits.  Because you are a member or officer of a local government agency in either of these roles, you are a public official under the Act.  (Section 82048; see Reg. 18701(a) [defining “public official”].)

As a member of the Council and/or the Committee, you have described yourself as one who occupies a position which requires you to make, participate in making, and/or influencing governmental decisions regarding where and how medicinal marijuana may be dispensed and grown. (See Regs. 18702 – 18702.4.)  Consequently, barring any applicable exception, you are prohibited from making, participating in making, or otherwise using your official positions to influence any decision which will have a reasonably foreseeable material financial effect on any economic interest you may have.
Because a council member is a public official who holds an office specified in section 87200, the council member is subject to certain procedures concerning the manner of disqualification. (Section 87105; Regs. 18702.1 and 18702.5.) If the council member has a conflict-of-interest in a decision to be considered at a noticed public meeting, then the council member must: (1) immediately prior to the discussion of the item, publicly identify on the record of the meeting each type of economic interest involved in the decision as well as details of the economic interest as discussed in regulation 18702.5(b)(1)(B); (2) recuse himself, and (3) leave the room for the duration of the discussion and/or vote on the item. (Reg. 18702.5(b).)  However, regulation 18702.5, subdivisions (d)(1) and (d)(3) provide the following exceptions:
 
Uncontested Matters: Section 87105(a)(3) provides an exception for uncontested matters on consent calendars. When the matter in which the public official has a financial interest is on the consent calendar, the public official must disclose the economic interests giving rise to his or her conflict-of-interest (pursuant to Reg.18702.5 (b)(1) and (2)) and recuse himself from the vote. (Reg. 18702.5(d)(1).)  It should be noted that the public official is not required to leave the room during the consent calendar. (Ibid.)



Speaking as a Member of the Public Regarding an Applicable Personal Interest: When a personal interest as identified in regulation 18702.4(b) is affected, a public official may speak as a member of the general public so long as he discloses the economic interests giving rise to his or her conflict-of-interest (pursuant to Reg.18702.5 (b)(1) and (2)) and recuses himself from the vote. (Reg. 18702.5(d)(3).)  He must then leave the dais to speak from the same area as the members of the public. (Ibid.)  The official may listen to the public discussion of the matter with the members of the public. (Ibid.)  This exception is discussed further below.

Representing the Official’s Own, Personal Interests: Even if a conflict of interest is present, a public official may appear before his or her agency as a member of the general public in the course of its prescribed governmental function in order to represent himself or herself on matters related solely to his or her “personal interests.” (Reg. 18702.4(a)(2), (b)(1).)  Such an appearance, properly made, does not constitute making, participating in making, or influencing a governmental decision.  An official’s “personal interests” include, but is not limited to, an interest in real property which is wholly owned by the official or members of his or her immediate family. (Reg. 18702.4(b)(1)(A).)

As indicated above, if this exception applies and you address the Council as a member of the general public, you must be careful to avoid giving the impression that you are speaking in the interest of any other person or group, or that you are acting in any official capacity.

Step 3:  Do You Have A Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following types of interests:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Reg. 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Reg. 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Reg. 18703.2; see Section 82033 [defining “Interest in real property”]);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); Reg. 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the ‘personal financial effects’ rule.  (Section 87103; Reg. 18703.5.)

Since the only economic interest you refer to in your letter refers to your owning your own home, the following analysis is limited to whether your home constitutes a potentially disqualifying economic interest.
As indicated above, a public official has an economic interest in real property in which he or she has a direct or indirect
 interest of $2,000 or more.  (Section 87103(b); Reg. 18703.2.)  You state that you are the owner of a home next to a parcel where marijuana is grown.  We presume that you own your home and that it is valued at or in excess of $2,000.  Therefore, your home constitutes an economic interest in real property.

Step 4:  Is The Economic Interest Directly Or Indirectly Involved In The Governmental Decision?

In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision. (Reg. 18704(a).)


Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.
 (Reg. 18704.2(a)(1).)  A public official’s real property is also deemed to be directly involved in a governmental decision if, for example, the governmental decision uniquely affects that specific property’s zoning, land use entitlement status, tax or fee assessment, inclusion in or exclusion from a project or redevelopment area, or eligibility to receive infrastructure-related services.  (Reg. 18704.2(a)(2)-(a)(6).)

The City Council’s potential decisions (influenced by the recommendations of the Committee) are with regard to the enactment of ordinances that may regulate or prohibit (1) the operation of medical marijuana dispensaries, and (2) the growing of medicinal marijuana plants within the City where you own your home.  These decisions would directly affect your real property since it is within 500 feet of a parcel where marijuana is currently being grown. (Reg. 18704.2(a)(1).)  Therefore, the home in which you have an economic interest is directly involved in the contemplated government decisions.
Step 5:  Materiality Standard


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regs. 18700(a), 18705.)  Different standards apply to determine whether a financial effect will be material, depending upon the nature of the economic interest and whether that interest is directly or indirectly involved in the governmental decision under consideration.


According to regulation 18705.2, when a public official’s economic interest in real property is involved in a governmental decision, the financial effect is presumed to be either material or not material, respectively, depending upon whether it is directly or indirectly involved. (Reg. 18705.2, subds.(a) and (b).)  Since we have determined that that the home you own is directly involved in the contemplated governmental decisions by the City Council, the financial effect of decisions on your home are presumed to be material. (Reg. 1870.2(a)(1).)  The presumption of materiality may be rebutted by proof that it is not reasonably foreseeable that the contemplated ordinances will have any financial effect on the value of your home. (Ibid.)
Based upon the facts contained in your letter (e.g., that you and others have complained about marijuana growth, and that the City has determined that unregulated growth creates a public safety hazard), it appears that the materiality presumption is not rebutted.  In fact, the information you provide bolsters the presumption of materiality. (See Regs. 18700(a), 18705.)
Step 6:  Reasonably Foreseeable

� Government Code sections 81000 – 91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  All further references to statutory “sections” will be to the Government Code and all further references to “regulations” will be to title 2 of the California Code of Regulations, unless otherwise indicated.


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Reg. 18329(c).)


�  An indirect investment or interest in real property means, among other things, any real property owned by a business entity in which the official (or his or her immediate family member) owns directly, indirectly, or beneficially a 10-percent interest or greater. (Section 82033.)





�  Even if the public official’s parcel is not itself the subject of the governmental decision, but is within, e.g., 420 feet of the boundaries (or proposed boundaries) of property which is the subject of the governmental decision, the public official is deemed to have a direct economic interest in the decision.





