





July 8, 2005

Skip Jones

7309 Saltgrass Way

Elk Grove, CA 95758

Re:  Your Request for Advice

        Our File No. A-05-100

Dear Mr. Jones:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”)
.  Our advice is based on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS AND CONCLUSIONS 
1)  Are you precluded from consulting with milk handlers regarding the monthly reports that those entities have to file with the Milk Pooling Branch of the Department of Food and Agriculture (MPB/DFA)?
You may consult with milk handlers and appear before MPB/DFA staff regarding the audit of your clients’ monthly filings.  
2)  Should you discover, in the course of an audit of a milk handler’s report, what you consider erroneous application or interpretation of existing law, may you express to the MPB/DFA your opinion as to why policy set forth differs from the law and seek a remedy?
You may not engage in activities for the purpose of influencing administrative or legislative action for one year after leaving your state position.  However, as noted above, you may consult with milk handlers and appear before MPB/DFA staff regarding the specific audit of your clients’ monthly filings, so long as they are not proceedings in which you participated as a state administrative official.
3)  As a consultant for the same handler, if you feel that the handler is being denied credit improperly, may you communicate that concern to the MPB/DFA?
Yes, you may consult with milk handlers and appear before MPB/DFA staff regarding the audit of your clients’ monthly filings, including dealing with your clients credit payment due from MPB/DFA, assuming the proceeding is not a proceeding in which you participated as a state administrative official.  
4)  May you appear before a public meeting on your clients’ behalf for a reason other than to promulgate new regulations or laws?  May you issue Public Records Act requests to determine whether the MPB/DFA has erred regarding the application of their rules and regulations on one of your clients’ reports?

You may appear at public meetings and request public records on behalf of your clients.  You may attend general informational meeting, seminar, or similar event and communicates with the press.
FACTS

You retired as a designated employee from MPB/DFA on November 1, 2004.  As an Auditor III, you audited monthly reports from milk handlers for compliance with the Milk Pooling Plan.  You reported to a Supervisor I who reported to a Supervisor II who reported to the MPB/DFA Chief.  The MPB/DFA administers the California Pooling Plan for Market Milk.  Through the statewide pooling (or sharing) of revenue and re-distribution of those revenues to producers, gradual equalization of raw products costs is achieved. 

As mandated in the California Pooling Plan for Market Milk, producers are paid based upon his or her allocation of quota, base and overbase at prices that reflect the pool-wide utilizations of all classes of milk.  The monthly quota and base amounts are computed for each producer to the extent these amounts are produced. 

Each handler submits a monthly report to the milk pooling division of the regulatory agency.  These reports indicate the amount of milk purchased from producers and from other handlers and the quantities used in the various classes.  The maximum monthly quota amount is determined by the current quota allocation, and the maximum monthly base is determined by the difference between the historical production base and quota.  Any milk produced in excess of the sum of these two figures constitutes overbase production.  Collectively, the quota, base and overbase prices are referred to as “pool prices.”  If the total value charged to the handler by the pool is greater than the amount the handler owes producers for their milk, the handler pays the difference into the pool equalization fund.  However, if the reverse is true, the handler receives the difference from the equalization fund.

You wish to consult with handlers regarding the accuracy of the monthly reports that they file with the MPB/DFA and their compliance with relevant rules.  Your consulting would entail auditing the monthly reports and making recommendations for improving their reports in order to minimize the money owed to MPB/DFA, or to maximize the disbursement from MPB/DFA to the milk handler. 

If, in the course of your audit, you discover what you consider erroneous application or interpretation of existing laws, you may wish to express your understanding of the law to the MPB/DFA.
As an auditor with the MPB/DFA, if you noticed that a handler was filing incorrectly, you would have corrected the filing that you were auditing.  You may also have instructed the handler to fix the same mistake in previous filings, which you did not audit.  Should you now be consulting for the same handler, and feel that MPB/DFA is rejecting the handler’s amended reports improperly, you may wish to communicate to the MPB/DFA that they are treating your client discriminatorily.  This communication may result in MPB/DFA issuing the credit and you being compensated as a result thereof.

You may be asked by your client to appear before a public meeting on their behalf for a reason other than to promulgate new regulations or laws.  You may wish to issue Public Records Act requests to determine if errors have been made by the MPB/DFA regarding the application of their rules and regulations to a client’s report.

APPLICABLE LAW AND ANALYSIS
The Act’s post-governmental employment restrictions limit the types of contacts a former employee may have with his or her agency.  Two limitations exist: a one-year ban involving appearances in front of and communications with an employee’s former agency and a permanent ban involving participation in judicial and quasi-judicial proceedings in which the former employee participated while at his or her former agency.  These two bans are discussed below.

1.  One Year “Revolving Door” Ban.

Prohibition:  The Act prohibits a state administrative official, for a period of one year after leaving state service, from being paid to communicate with or appear before their former agency for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  (Section 87406(d)(1).)  
A “former agency” includes any state administrative agency the designated employee formerly worked for or represented during the 12-month period before he or she left state service and also includes any agency, commission, department or division whose budget, personnel and other operations are controlled by the former agency.  (Regulation 18746.1(b)(6).)  An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.  (Regulation 18746.2.)
You worked as a designated employee in the Milk Pooling Branch within the Department of Food and Agriculture. It appears that the branch does not have its own budgetary authority, but is subordinate to and under the control of the department. Therefore, your “state administrative agency” for purposes of section 87406(d) is the Department of Food and Agriculture (DFA) and the one-year ban is not limited to the branch, but extends department-wide.

The same analysis was applied in the Corum Advice Letter, No. A-02-258. There we advised a former employee of the County Property Tax Division of the Board of Equalization (BOE) that the one-year ban extended agency-wide across the BOE, because the Tax Division did not have its own budgetary authority separate from the BOE.
As a former designated employee with the MPB/DFA you may not, for a period of one year from the date you left your state employment, for compensation represent any person, make any formal or informal appearances, or make any written or oral communications before the DFA for the purpose of influencing legislative or administrative action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (Section 87406(d)(1).)  
You would like to appear before and communicate with MPB/DFA staff in order to represent clients with respect to the auditing of their monthly filings with MPB/DFA. 
We have advised in the past that an audit is a matter involving specific parties and is, therefore, a judicial, quasi-judicial or other proceeding, falling under the permanent ban of section 87401.  (Corum Advice Letter, No. A-02-258; Boyer Advice Letter, No. I-01-065; Costa Advice Letter, No. A-98-003.)  For example, we have advised that since tax audits conducted by the State Board of Equalization are judicial or quasi-judicial proceedings, they are not subject to the one-year ban.  (Chan Advice Letter, No. I-02-084.)  
MPB/DFA audits are likewise, controversies involving specific parties rather than matters of general applicability.  For this reason, MPB/DFA audits are also judicial or quasi-judicial proceedings not subject to the one-year ban.  Thus, the one-year ban does not prohibit you from appearing before or communicating with MPB/DFA staff to represent others in contested audit proceedings.
 
However, please note that the one-year ban would prohibit you from communicating with or appearing before your former employee for the purpose of influencing regulatory or legislative action.  “Influencing legislative or administrative action” includes influencing by any means, including but not limited to the provision or use of information, statistics, studies, or analyses.  (Section 82032.)  “Administrative action” is defined in section 82002 as the “proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any ratemaking proceeding or any quasi-legislative proceeding….”  In determining whether other proceedings are quasi-legislative, the Commission has considered relevant whether the action taken involved “an orientation towards a future event,” or “rules and regulations which establish standards for future conduct” to which a private party must conform in the future.  (In re Leonard (1976) 2 FPPC Ops. 54; Erickson Advice Letter, No. A-90-537.)  
Exceptions:  
· The Commission has advised that a former agency official may draft proposals on a client’s behalf to be submitted to the agency so long as the former employee is not identified in connection with the client’s efforts to influence administrative action. (Cook Advice Letter, No. A-95-321; Harrison Advice Letter, No. A-92-289.) 
· Similarly, the ex-employee may use his or her expertise to advise clients on the procedural requirements, plans, or policies of the employee’s former agency so long as the employee is not identified with the employer’s efforts to influence the agency. (Perry Advice Letter, supra.)

· Certain other informal contacts may not be considered influencing.  For example, an ex-employee may request information concerning anything that is a matter of public record, such as existing laws, regulations, or policies.  (Tobias Advice Letter, No. A-96-089; Harrison Advice Letter, supra.)  Further, an ex-employee may attend informational meetings or public forums if the attendance is not for the purpose of influencing agency actions or proceeding involving the issuance, amendment, awarding or revocation of a permit, license, grant or contract or the sale or purchase of goods or property.  (Craven Advice Letter, supra.)
2.  Permanent Ban on “Switching Sides.”
Sections 87401 and 87402 provide an additional restriction on the post-governmental employment activity of former public officials.  They provide:

“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi- judicial or other proceeding if both of the following apply:

(a)  The State of California is a party or has a direct and substantial interest.


(b)  The proceeding is one in which the former state administrative official participated.”  (Section 87401.)

“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)

In contrast to the one-year ban, the permanent ban of sections 87401 and 87402 prohibits participation on behalf of  a client, as well as advising a client.  Additionally, the permanent ban applies only to judicial, quasi-judicial, or other proceedings before any court or state administrative agency in which a former employee participated while at his or her former agency.  
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.   


� However, as we discuss in greater detail below, judicial and quasi-judicial proceedings are subject to the permanent ban and you may not represent any person in a formal or informal appearance before your former state employer (DFA) concerning an audit in which you participated while employed at the MPB/DFA, nor may you advise or assist any other person who will undertake such representation.








