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August 9, 2005
Eric Goto
Procurement Specialist
1415 L Street, Suite 1100
Sacramento, California  95814
Riverside, California  92502-2208

Re:
Your Request for Informal Assistance

Our File No.  I-05-120
Dear Mr. Goto:


This letter is in response to your request for advice regarding the lobbying provisions of the Political Reform Act (the “Act”).
 Since your inquiry is general in nature, we are treating your request as one for informal assistance.  (Regulation 18329(b)(8)(D))  Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3), copy enclosed.) [image: image1.png]



QUESTIONS

1.  Does your work on behalf of a real estate developer make you a lobbyist under the Act?


2.  Is the compensation arrangement between your firm and the developer permissible under the Act?

CONCLUSIONS

1.  If you receive or become entitled to receive $2,000 or more in compensation in any calendar month for engaging in direct communication, other than administrative testimony, with one or more qualifying officials for the purpose of influencing legislative or administrative action, you are a lobbyist.  See analysis below.  


2.  It appears the arrangement you describe is an impermissible contingency fee lobbyist contract.  
FACTS


A real estate developer, Government Building Acquisition Company, has retained the services of your firm, Aaron Read and Associates, a lobbying firm, to help it obtain a contract to sell a building that it owns to the State of California.

The funding for the purchase must come from CalTrans, the department that currently is a tenant in the building.  Those funds could be appropriated in the annual budget act, which would include asking the budget committees to fund the purchase.  The Department of General Services and the Department of Finance would also be involved.  A trailer bill or another legislative vehicle could also be used to get the purchase approved, and you may ask the Public Works Board to approve a bond for the purchase.  You anticipate working with all of these groups to secure funding for the purchase of the building.

The real estate developer will compensate you upon execution of a purchase contract.  You will receive no fees if the sale is not realized.
ANALYSIS

Question Number 1.  
The Lobbyist Definition:


Regulation 18239 (copy enclosed) provides the definition of a lobbyist:

  “(a)  Introduction.
  “(1) If an individual engages in direct communication, other than administrative testimony, with a qualifying official for the purpose of influencing legislative or administrative action on behalf of any person other than his or her employer, apply Government Code section 82039 and subdivision (b) of this regulation to determine if the individual is a lobbyist.

  “(2) If an individual engages in direct communication, other than administrative testimony, with a qualifying official for the purpose of influencing legislative or administrative action only on behalf of his or her employer, apply Government Code section 82039 and subdivision (c) of this regulation to determine if the individual is a lobbyist.
 “(b) A lobbyist is an individual who receives or becomes entitled to receive $2,000 or more in compensation in any calendar month for engaging in direct communication, other than administrative testimony, with one or more qualifying officials for the purpose of influencing legislative or administrative action.
  “(c) A lobbyist is an individual who spends one-third or more of the time, in any calendar month, for which he or she receives compensation from his or her employer, engaging in direct communication, other than administrative testimony, with one or more qualifying officials for the purpose of influencing legislative or administrative action.”
¶…¶
The term “administrative action” means the proposal, drafting, development, consideration, amendment, enactment, or defeat by a state agency of any rule, regulation, or other action in any quasi-legislative proceeding.  (Section 82002.)  “Administrative action” generally does not include the purchase or sale of property, goods, or services by a state agency.  (Regulation 18202(a)(4).)  

The term “legislative action” means the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or any committee, subcommittee, or member or employee of the Legislature acting in his or her official capacity.  (Section 82037.)  The activities described in your letter appear to be attempts to influence “legislative action.”  

Because you are providing services to a client of your employer, you will apply the criteria in subdivision (b) of regulation 18239 to determine if you qualify as a lobbyist.  Thus, if you receive or become entitled to receive $2,000 or more in compensation in any calendar month for engaging in direct communication, other than administrative testimony, with one or more qualifying officials for the purpose of influencing legislative or administrative action, you will qualify as a lobbyist.  We do not have sufficient information about the amount of time you will be engaged in the activities described in your letter, or the amount of compensation you will receive, to make that determination.  You should review the definition of “direct communication” in subdivision (d) of regulation 18239 for purposes of calculating whether you meet the $2,000 compensation threshold.   
Question Number 2.

Section 86205, subdivision (f) provides that no lobbyist or lobbying firm may accept or agree to accept “…any payment in any way contingent upon the defeat, enactment, or outcome of any proposed legislative or administrative action.”  This is commonly known as the prohibition on contingency fee lobbying contracts, whereby a lobbyist is paid only if successful at defeating or enacting a given bill or legislative action.  


We observed recently in the Paquette Advice Letter, No. I-04-211, the general parameters of a permissible legislative lobbying contract:

“While we do not have before us the terms of a specific contract to consider, we can advise generally that a contract hiring a lobbyist on a month-to-month basis to assist in the passage of a bill, terminable by the employer after final disposition of the legislation, does not appear to violate the prohibition described above.  Such a contract is an agreement for employment, on a limited basis, to work on something for an open period of time (as long as the legislation is pending).  So long as the lobbyist is paid for work performed during the period during which the contract is in force, and so long as that payment is not contingent on a specific outcome of the legislation, such a contract does not violate section 86205, subdivision (f).”

We concluded that “the guiding principle of any lobbyist employment contract must be to avoid conditioning any payment to the lobbyist on a specific outcome.”  

We do not have the terms of your contract before us.  Your description of a key term of the contract, however, suggests payment for your services in attempting to secure the funding for the sale of your client’s building is contingent on your success at securing the necessary approvals and financing through the Legislature and pertinent Executive Branch departments.  If you are not successful at the end of the day, you will not be paid for the services you perform.  As a result, this would be contrary to the prohibition against such contingency fee arrangements contained in section 86205, subdivision (f).  
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Senior Counsel, Legal Division

CST:rd
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





