




November 2, 2005

Steven S. Lucas

Nielsen, Merksamer,

Parrinello, Mueller & Naylor, LLP

591 Redwood Highway

Mill Valley, CA  94941

Re:
Your Request for Informal Assistance

Our File No.   I-05-160

Dear Mr. Lucas:


This letter is in response to your request on behalf of Terry Mills for advice regarding the post governmental employment provisions of the Political Reform Act (the “Act”).
  Because your letter is general in nature, we are providing informal assistance.
  This letter should not be construed as advice on any conduct that may have already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)
QUESTIONS


1. Do the “permanent ban” restrictions under sections 87401 and 87402 prohibit Terry Mills a former designated employee of the Department of Water Resources, from assisting his private employer in the performance of duties that were created through an amendment to an original contract with his former state administrative agency (where such new duties did not exist under the original contract) when the former official participated on behalf of the state in the original contract, involving duties that have previously been performed in full by the private employer? 


2.  Do the one year “revolving door” restrictions under section 87406(d) prohibit Mr. Mills from providing information at a stakeholder meeting at which staff of his former agency will be in attendance?
CONCLUSIONS


1.  The permanent ban provisions under sections 87401 and 87402 apply only to a proceeding in which the former employee participated while in state service.  An amendment to a contract that contains new obligations that did not exist under the original contact would not be the same proceeding.  However, if the provisions of the amended contract are substantially similar to those in the original contract when viewed as a whole, we would consider this to be the same proceeding. 

2.   The one year revolving door restrictions under section 87406(d) apply to any appearances or communications with the Department of Water Resources, or employees thereof, that are for the purpose of influencing any administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property, as discussed below.

FACTS

Terry Mills is a former employee of the California Department of Water Resources (“DWR”).  He retired from state service in early December 2004 and has recently been employed by CH2M HILL, a private engineering and construction company.  Several of the projects that CH2M HILL might like Mr. Mills to be involved in are conducted under existing contracts with Mr. Mills’ former employer, DWR.

CH2M HILL is currently performing under a contract with DWR concerning the Upper Yuba River Studies Program (“UYRSP”).  The UYRSP is a collaborative effort with local stakeholders to develop and perform technical studies to provide the foundation for a recommendation to the CALFED Bay-Delta Program (“CALFED”) regarding the feasibility of a possible fish passage project on the Yuba River.  CALFED is the largest water management and ecosystem restoration project in the nation, bringing together 25 state and local agencies to work cooperatively with local and regional interests to resolve often-competing demands for California’s limited water supply.  DWR is one of the CALFED agencies participating in the program.

The outcome of this project is a recommendation only; no permits or additional contracts are contemplated.  The project has been ongoing since 1998, under various contracts, and has involved Mr. Mills’ participation as a government employee at various levels, as follows:

· 1998:  The UYRSP was initiated by CALFED through contracts with the United States Bureau of Reclamation (“USBR”) and the United States Fish and Wildlife Service.

· 1999:  CH2M HILL was hired by CALFED to develop study plans; CH2M HILL contracted through USBR to develop the study plans.  Mills, at the time an employee of the California Department of Fish and Game – a State of California CALFED-cooperating agency—managed the project for CALFED and participated in meetings with stakeholders to identify study needs.  Mills also led the “Agency Team,” a component of the stakeholder workgroup composed of agency representatives.  In this role, he helped ensure coordination among agency participants.  Mills served in this capacity until he left CALFED in 2002.

· 2001:  CALFED released a Request for Qualifications (“RFQ”) for services related to the performance of the UYRSP; Mills was involved in preparing the solicitation on behalf of CALFED.

· 2002:  CALFED selected CH2M HILL through a competitive process, to provide services for the UYRSP; Mills participated in the selection.

· 2002:  CH2M HILL signed a $2.1 million contract with the DWR, which acted as the contracting agency, for the project identified in the 2001 RFQ; CH2M Hill initiated work under this contract; Mills was listed as the State’s Project Manager.

· 2002:  On behalf of DWR and CALFED, Mills was responsible for working with CH2M HILL on the implementation and administration of the UYRSP contract.

· 2002:  Mills left his position at CALFED and ceased his involvement in the UYRSP, including the implementation and administration of the CH2M HILL contract, for a new position at DWR (in a different department which is not associated with the UYRSP).

· 2004:  DWR signed an amendment with CH2M HILL for the UYRSP providing for CH2M HILL to perform $2.3 million of additional work on the UYRSP, work which was not required under the original contract; Mills was not involved at any level with the negotiation or execution of the amendment, or the performance under the amended contract.

· 2004:  In December 2004, Mills retired from state employment.

· 2005:  CH2M HILL employed Mills.


As a CH2M HILL employee, Mr. Mills performs a technical role and does not engage in direct communication with DWR.  However, if permissible, Mr. Mills will present technical information at stakeholder meetings at which DWR staff would be in attendance.  The project involves conducting technical studies and review to render a stakeholder recommendation to the state regarding the feasibility of introducing Chinook salmon and steelhead to the upper Yuba River.


You state that the project in which Mr. Mills would participate does not involve, in any way, influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale of purchase of goods or property.  Mr. Mills would also not be involved in any activities associated with performance of the original 2002 contract entered into between CH2M HILL and DWR, the performance of which has been completed.  However, if permissible, Mr. Mills would be involved with activities associated with the performance of entirely new obligations created under the 2004 amendment to the contract, which were entered into between CH2M HILL and DWR without Mr. Mills’ participation.


In a recent telephone conversation, you stated that Mr. Mills has had no involvement to date in any of the activities associated with performance of duties created under the 2004 contract amendment.






ANALYSIS


Public officials who leave state service are subject to two types of post-governmental restrictions under the Act,
 colloquially known as the “revolving door” prohibitions.
  We discuss your questions under each of these provisions.

· Permanent Ban:  The first restriction is the “permanent ban” prohibiting a former state employee from “switching sides” and participating, for compensation, in any specific proceeding involving the State of California or assisting others in the proceeding if the proceeding is one in which the former state employee participated while employed by the state (see sections 87401-87402, regulation 18741.1). 
The permanent ban is a lifetime ban and applies to any judicial, quasi-judicial, or other proceeding in which you participated while you served as a state administrative official. “‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency . . . .”  (Section 87400(c), emphasis added.)  
To apply the permanent ban to your situation, you would need to identify the proceedings in which Mr. Mills participated while employed by the state.
  You have stated that Mr. Mills participated on behalf of the state in the original awarding of the contract involving his current employer.  Additionally, you have indicated that in 2002, Mr. Mills “was responsible for working with CHSM HILL on the implementation and administration of the UYRSP contract.  Therefore the permanent ban would apply to this proceeding.
However, “the permanent ban does not apply to a ‘new’ proceeding even in cases where the new proceeding is related to or grows out of a prior proceeding in which the official had participated.  A ‘new’ proceeding not subject to the permanent ban typically involves different parties, a different subject matter, or different factual issues from those considered in previous proceedings.”  (Rist Advice Letter, No. A-04-187; see also Donovan Advice Letter, No. I-03-119.)

The issue presented in your request is whether in the performance of the obligations created under the 2004 amendment to the contract Mr. Mills would be participating in the same proceeding as the original contact in which Mr. Mills participated, for purposes of the Act's post-employment provisions. In order for Mr. Mills to represent CH2M HILL without violating sections 87401 and 87402, it would be necessary to find that the amended contract constitutes a new proceeding.  If so, Mr. Mills would be able to represent CH2M HILL, on the theory that he had not participated in these "new proceedings."
In the past we have advised that if a new contract sent out for re-bid is substantially the same as a current contract, then the two contracts will be considered the same proceeding for purposes of the permanent ban.  (Anderson Advice Letter, No. A-98-159, enclosed.)  We have also found, generally, that proceedings to draft a plan or agreement are different from proceedings involving implementation of the same plan or agreement, or to amend the plan or agreement.  

Your facts indicate that the performance of the obligations under the original contract has been completed, and that Mr. Mills would like to be involved on behalf of his employer in activities associated with the performance of new obligations that were created under the 2004 amendment to the contract.  Mr. Mills did not participate in the 2004 contract amendment while in state service. 
You have not provided any information regarding the similarities or differences between the original contract and the amended contract for us analyze whether or not they would be considered the same proceeding.  Generally, if the two contracts are substantially similar when viewed as a whole we would consider them to be the same proceeding.  (See Ward Advice Letter A-05-096).
  Since the outcome of this determination is based on the provisions of the two contracts (original and amended) one would need to examine the provisions of each contact to determine if they are essentially the same proceeding, as we indicated in the Ward Advice Letter.
Finally, the permanent ban only applies to formal or informal appearances, and oral or written communications with the intent to influence, in connection with any judicial, quasi-judicial, or other proceeding.  Since Mr. Mills would be presenting technical information in order to render a stakeholder recommendation to the state, presumably including his former employer – who would be in attendance at the presentation, the appearance appears to be a communication with the intent to influence a proceeding.
· One-Year Ban:  The second restriction is the “one-year ban” prohibiting a state employee from communicating, for compensation, with his or her former agency for the purpose of influencing certain administrative or legislative action or influencing certain proceedings.  (See section 87406, regulation 18746.1.)

 


You have indicated that Mr. Mills is a former “designated employee” under the Act, i.e., a decision-making employee whose position is designated in a state agency’s conflict of interest code, and who is required to file an annual statement of economic interests.  As a designated employee of DWR who has left state service, the Act’s one-year ban applies to him.  (Section 87406(d)(1); regulation 18746.1(a)(2).)

Mr. Mills retired from state service in early December 2004.  The one-year ban will expire 12 months from his date of separation from employment with DWR.  While in effect, the one-year ban would prohibit any formal or informal appearance or oral or written communication with his former agency for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice under section 93114.  (Regulation 18329(c)(3), copy enclosed.)


� In addition, section 87407 prohibits certain state and local officials from making, participating in making, or using their official position to influence decisions affecting persons with whom they are negotiating employment, or has any arrangement concerning employment. (Section 87407; regulation 18747.)  However, since you have already left your state position, we need not advise regarding this provision. 


� A comprehensive discussion of the elements of the two laws is set forth in the attached “Leaving Your State Job? Post-Employment Restrictions May Affect You.”  We have attached this document for your information.  We do not repeat this information in the body of this letter.


	� “‘Participated’ means to have taken part personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee, but excluding approval, disapproval or rendering of legal advisory opinions to departmental or agency staff which do not involve a specific party or parties.” (Section 87400 (d), regulation 18741.1.)





� In Ward, supra, we stated: “[t]he two RFPs involve the same party, the same subject matter, as well as strikingly similar factual issues.  Furthermore, the ‘new’ RFP is basically the same in organization and form to the ‘draft’ version, with similar (if not identical) overall goals and objectives, and is for the purpose of procuring the same kind of service.





