





October 5, 2005
John McCowen
Ukiah City Council Member

300 Seminary Avenue

Ukiah, CA  95482-5400

Re:
Your Request for Advice


Our File No.   A-05-179
Dear Mr. McCowen:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A), copy enclosed.)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained herein apply only to prospective actions.  Our advice is based on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS
1. May you, as an owner of properties within the Downtown Parking and Business District and Benefit Zone, and the “Gateway” streets (Perkins and Gobbi streets), participate in decisions involving an urgency ordinance imposing a moratorium on “formula businesses” in that area of the city?

2. May you, as owner of properties in the affected area, participate in Ukiah Redevelopment Agency decisions regarding the development of a “form-based” approach to zoning for the Perkins Street “Gateway” and downtown area?

3. May you, as owner of properties within the redevelopment area, participate in Ukiah Redevelopment Agency decisions regarding an implementation plan that identifies agency activities and projects the agency may be considering during the next five years?
CONCLUSIONS
1. It is presumed that the financial effect of the governmental decision on your properties is material.  Therefore, unless this presumption is rebutted or an exception applies, you are disqualified from participating in decisions regarding the decision to place a moratorium on formula businesses if it is reasonably foreseeable that the governmental decision will have any financial effect - even a penny’s worth - on your real property.  
2. You may not participate in decisions regarding the development of a “form-based” approach to zoning in the Perkins Street “Gateway” and downtown area because it is presumed that the financial effect of the governmental decision on your properties is material.  Therefore, unless this presumption is rebutted or an exception applies, you are disqualified from participating in this decision. 
3. You may not participate in decisions regarding the five-year implementation plan identifying future agency activities and projects because the financial effect of the governmental decisions on your properties is presumed to be material.   
FACTS


You are a member of the Ukiah City council, and as such, you also serve as a member of the Ukiah Redevelopment Agency.  You have an ownership interest in several properties within the city limits including: areas within the downtown Parking and Business District and Benefit Zone; along one of the “Gateway” streets leading into the downtown; and within the city’s redevelopment district.  You stated in a September 15, 2005 phone call that these districts have areas of overlap.  For instance, the entire downtown Parking and Business District and Benefit Zone is within the city’s redevelopment district.  Every portion of Perkins and Gobbi Streets – the “Gateway” streets leading to downtown – are also within the city’s redevelopment district.  However, only part of Perkins Street and none of Gobbi Street is within the city’s downtown Parking and Business District and Benefit Zone.

In a letter dated September 9, 2005, you included additional information regarding your property interests.  These interests include:  
(1) Property #1 on Standley Street, an 800 square foot commercial building located within the downtown Parking and Business District Benefit Zone, and 250 feet from Perkins Street.  This property is currently used as an office/radio station;  
(2) Property #2, #3 and #4 on Waugh Lane; and Property #5 East Gobbi Street;  Two commercial parcels fully developed with a mix of residential and commercial uses, including a 900 square foot office/retail space which is currently used as an office.  These properties are located within the redevelopment district and are contiguous to Gobbi Street.
(3) Property #6 on S. State Street, a commercial parcel developed with legal non-conforming residential parcels located outside the city limits.  This property is more than 500 feet from any of the areas in the city subject to a governmental decision.
(4) Property #7 on W. Clay Street, a residential rental unit that is within 200 feet from the redevelopment district, and more than 500 feet from the downtown area and gateway streets.
(5) Property #8 on W. Clay Street, a personal residence that is 200 feet from the redevelopment district, and more than 500 feet from the downtown area and gateway streets.


City Council and Ukiah Redevelopment Agency Decisions:


Moratorium on Formula Businesses: 


The city council is considering regulating “formula businesses,” which are generally understood to include businesses with multiple stores, each of which is required to use and uses standardized logos, signage, store design, business processes, merchandise or a combination of these things.  The city council discussion regarding issuing an urgency ordinance imposing a moratorium on formula businesses within the downtown business district and on “Gateway” streets, Perkins and Gobbi Streets, was placed on the agenda for discussion on July 20, 2005.  You and another city council member recused yourselves from any discussion of the proposed moratorium on formula businesses.  Further discussion regarding this item was postponed pending a determination regarding your possible conflict of interest in such a decision.

Prior to the July meeting, the issue was raised that you may have possible conflicts of interest based on your ownership of property in the affected area.  In response, the city attorney prepared a memorandum dated July 19, 2005, which you included in your request for advice.  The city attorney’s memorandum stated that less than 10% of the parcels in the city are located in the area of the proposed moratorium.  Furthermore, the city attorney’s memorandum states that the decision to impose a moratorium requires a 4/5 vote of the city council and if two or more city council members are disqualified from voting on this measure, the city may not have a quorum.
Form-based Zoning:

It was also brought to your attention that you may also have a possible conflict of interest with regard to decisions before the Ukiah Redevelopment Agency involving the development of a “form-based” approach to zoning for the Perkins Street “Gateway” and Downtown area, which may include revisions to the 1992 Downtown Revitalization Master Plan.  You may have a conflict of interest because members of the city council also serve as members of the Ukiah Redevelopment Agency, and as the owner of property near the Redevelopment District and “Gateway” Streets, you own properties within areas that are the subject of a governmental decision.  This item regarding “form-based” zoning, which was placed on the agenda for July 20, 2005, was continued without discussion.  Ukiah currently uses conventional zoning, which involves traditional concerns such as land use and density.  Form-based zoning seeks to regulate the form and appearance of buildings.  It establishes standards for the aspects of development that a community may seek to emphasize – such as building height, size and shape, the building facades, the location of buildings, its proximity to the sidewalk and street, etc.  Under such a plan, “emphasis is on creating a livable physical setting,” while the use of buildings is a secondary consideration.    
On September 21, 2005, you left a message stating that the city council was going to discuss form-based zoning at that evening’s city council meeting.  You stated you would not participate in the discussions since the issue was the subject of one the questions in your request for advice.  You stated in your September 21, 2005 phone call that day, that you “owned property in the area that would be subject to form-based zoning, or would likely be subject to it so should the concept be approved.”  Thus, these were tentative boundaries that could change. 

Five-Year Implementation Plan:


The city’s Redevelopment Agency is also in the process of considering changes to its five-year implementation plan and future redevelopment projects.  This plan outlines the history of agency activities and identifies all projects the agency may be considering during the next five-year period.  The plan also must state how the proposed projects and expenditures eliminate blight.  The purpose of the plan is to communicate to the public the goals and objectives of the agency and outline activities, obligations and potential expenditures of the redevelopment agency.  During the plan’s life the agency may periodically identify necessary revisions to include projects which have not been previously considered or eliminate projects that the agency no longer wishes to pursue.  

There are several new and on-going projects which the agency will be considering for inclusion in the updated implementation plan.  They are as follows:

· Circulation and Parking Studies:  These studies are not yet complete and projects which will be recommended have not yet been identified in their final form.  Parking lot and streetscape improvements are included in the current plan.  However, a more detailed description should be included once the specific projects are identified.
· Downtown Revitalization:  The downtown revitalization has been a high priority for the agency since its inception.  These projects include the Façade improvement program, street tree plantings, streetscape improvements, and design review.  There will be more emphasis on projects in Main and State streets.

· Ukiah Railroad Depot/MTA Transit Center:  Agency members have expressed their interest in working with the Northern California Rail Authority (NCRA) and Mendocino Transit Authority (MTA) toward development of the NCRA depot property, which has been a significant blighted area.

· Housing Programs:  The implementation plan will also identify all potential housing projects or programs.  The agency may identify specific infill or currently underdeveloped project sites for a major housing project.
The five-year implementation plan, which was on the agenda at the city council’s June 15, 2005 meeting, was discussed briefly but also continued because it posed similar possible conflict-of-interest concerns.

ANALYSIS

Conflict-of-Interest Prohibition

Your questions implicate the Act’s conflict-of-interest provisions which ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted a standard eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
 
1. Are you a “public official”?  
As a council member in the city of Ukiah, you are a “member, officer, employee or consultant of a state or local government agency” and are, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).) 
2. Will you be making, participating in making, or influencing a governmental decision?   

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





