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November 9, 2005
Dale Sorbello

2831 Seine Avenue

Davis, CA  95616

Re:
Your Request for Informal Assistance

Our File No.   I-05-193
Dear Mr. Sorbello:


This letter is in response to your request for advice regarding the post governmental employment provisions of the Political Reform Act (the “Act”).
  As your request seeks general assistance and does not provide specific information about particular proceedings or appearances, we are treating your request as one for informal assistance.
   This letter is solely based on the facts presented to us in your request.  The Commission does not act as a finder of fact when issuing advice or informal assistance. (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and all of the material facts have been provided.

QUESTIONS
1. May you, as a former employee of the California Department of Developmental Services, (“DDS”) be employed by or contract with the Association of Regional Center Agencies (“ARCA”), a regional center, or a regional center provider? 

2. What types of restrictions must you abide by under the post governmental employment provisions of the Act, if you work for ARCA, a regional center or a regional center provider? 

3. May you be compensated as a retired annuitant for the DDS while working for either a regional center or ARCA, if the retired annuitant activities are not otherwise incompatible with the state or the DDS conflict of interest provisions? 
CONCLUSIONS
1. You may be employed by or consult with ARCA, a regional center, or a regional center provider, provided that you abide by the one-year ban and the permanent ban restrictions discussed below.  

2. The one-year ban would prohibit you from communicating with employees of DDS, for one year after you leave this agency, if the communication is for the purpose of influencing any legislative or administrative action, or influencing any discretionary act “involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.”  The permanent ban is a lifetime ban that would prohibit you from participating in any judicial, quasi-judicial or other proceeding in which you participated while a state administrative official at DDS or any other state agency where you previously worked.  In addition, you must abide by restrictions on a public official who is negotiating or has any arrangement concerning prospective employment.  See discussion below.
3. The Act does not bar public officials from maintaining outside employment during their tenure as public officials.  However, a conflict of interest under the Act can arise within the context of specific governmental decisions with reasonably foreseeable, material financial effects on one or more of an official’s economic interests.  You have provided no facts to analyze a specific prospective factual situation.  Furthermore, other bodies of law may restrict such employment, such as the law governing “Incompatible Activities of State Officers and Employees,” as well as contractual or other restrictions in section 1090.  The Commission cannot offer advice in those areas, which should be addressed by the Office of the Attorney General or by DDS’s own counsel.  
FACTS


You are the Deputy Director, Community Operations Division with DDS.  As a Deputy Director of the Community Operations Division, you are responsible for overseeing the operation of 21 private, not-for-profit contractors known as “regional centers.”  Regional centers are 401(c) (3) corporations with which the state contracts to provide a network of community-based services for persons with developmental disabilities and their families.  
The regional centers serve approximately 200,000 persons and expend about $3 billion in state and federal funds annually.  The primary responsibilities of the Division include:
· Monitoring and enforcing regional centers’ compliance with all applicable state and federal laws and their contracts with the state.

· Managing the federal programs which generate approximately $950 million in federal funds.

· Reviewing and approving regional centers’ purchasing policies. 

· Handling complaints about regional center practices.

· Monitoring regional centers’ special incidents and fair hearing trend data.

· Conducting on-site monitoring of regional centers.

· Formulating state-level policies affecting approximately 4,400 licensed 24-hour residential care facilities.
· Reviewing and analyzing regional centers’ performance contracts.

· Representing the state in negotiating the overall contract with the regional centers through their state organization, the ARCA.

· Reviewing and responding to conflict of interest waiver requests for regional center board members and employees.

In addition to, and in support of, the above oversight and managerial responsibilities, you are regularly involved in budget development activities and in testifying before legislative budget and policy committees.

The questions for which you are requesting an opinion relate to the possibility of consulting, after retirement, with individual regional centers and ARCA.  The mission of ARCA is to “[R]epresent the autonomous regional centers in supporting and advancing the intent and mandate of the Lanterman Developmental Disabilities Services Act.  The Association shall function as a leader and advocate in promoting the continuing entitlement of individuals with developmental disabilities to all services that enable full community inclusion.  The Association shall also participate in the development of public legislative policy and serve as a focal point for communication, education, training and prevention service.” 

Generally, regional centers plan, coordinate, and fund services and supports for children and adults with developmental disabilities (mental retardation, cerebral palsy, epilepsy, or autism).  A regional center case manager or service coordinator is assigned to each eligible individual.  Some of the services provided by the regional centers include:  (1) information and referral; (2) assessment and diagnosis; (3) counseling; and lifelong individualized planning; and (4) service coordination.


In your October 16, 2005 letter, you state that the work that you hope to perform for the regional centers would include: Developing proposed internal policies and procedures; providing consultation on specific organizational issues; “troubleshooting” identified organizational problems and providing recommendations for remediation; training regional center board members and staff; developing strategic and other operational plans; attending internal meetings of regional center management; representing the regional center in meetings before public entities (excluding DDS and the Legislature and its committees); and assisting regional centers in understanding and implementing provisions of their contracts with the DDS.


You also noted that any work you would do for ARCA could involve: developing proposed policies and procedures, providing consulting on statewide fiscal and policy issues related to developmental disabilities, developing policy papers on emerging issues, attending meetings, representing ARCA in meetings before public entities (excluding DDS and the Legislature and its committees);  analyzing proposed regulations and legislation; researching and reporting on complex issues; providing technical assistance on behalf of ARCA to regional centers who have questions about the interpretation and application of state policies.

You stated that you may have interactions with the DDS as a consultant for ARCA and/or a regional center and that these interactions would be “for the purpose of obtaining information, as needed, to assist me in performing activities described (above)….”  You also stated you would participate in “meetings to discuss public policy, budget, operational and/or performance issues.”

You indicated that you would avoid representing any regional center or ARCA by appearing before or communicating with the DDS in an attempt to influence the Department’s position on any proposed regulations, legislation or contractual matters.  


ANALYSIS


Questions 1 & 2:

Post-Governmental Employment Restrictions  


Public officials who leave state service are subject to three types of post-governmental employment restrictions
 under the Act:


One Year Ban:  Section 87406 prohibits specified state employees, for one year after leaving state service, from being paid to communicate with their former agency in an attempt to influence legislative or administrative action or any action or proceeding involving a permit, license, contract or the sale or purchase of goods or property.
 


Permanent Ban:  This rule prohibits a former state administrative official from advising or representing any person, other than the State of California, for compensation in any judicial, quasi-judicial or other proceeding in which the official participated in while in state service.  (See Sections 87401-87402, regulation 18741.1); and


Restrictions on Negotiating Prospective Employment:  Restrictions on a public official who is negotiating or has any arrangement concerning prospective employment (Section 87407, regulation 18747, enclosed).


The One Year Ban


The one-year prohibition applies to employees who are designated or should be designated in their former agency’s conflict of interest code.  As Deputy Director, Community Operations Division with the Department of Developmental Services, you are a designated employee.  Therefore, for one year after leaving DDS you may not communicate with your former agency
 in an attempt to influence any transaction involving legislative or administrative action or other specified action (including contracts).  The one-year period commences when the employee is no longer under an employment agreement and is no longer receiving compensation, including compensation for “unused” vacation time.  (Weil Advice Letter, No.  A-97-247.)  If you are hired as a retired annuitant, you are a state employee and therefore the revolving door provisions, including the one-year ban, would not apply.  However, the conflict of interest provisions discussed below would apply.  In addition, the one-year ban may be triggered again upon termination of your retired annuitant status.

Communications Covered by the One-Year Ban
However, not all communications to a former state administrative agency employer are prohibited by the one-year ban.  The ban extends only to those communications for the purpose of influencing any legislative or administrative action,
 or influencing any discretionary act “involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.”  (Section 87406(d)(1); regulation 18746.1(b)(5).)
These communications include, but are not limited to, conversing directly or by telephone, corresponding by writing or e-mail, attending a meeting, and delivering or sending any communication. (Regulation 18746.2(a).)  A communication is considered to be for the purpose of influencing legislative or administrative action “if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.” (Regulation 18746.2(a).)
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	


	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Regulation 18329, subd. (c), copy enclosed.)





� We encourage you to consider whether other laws such as Public Contract Code section 10411, may also be implicated by your situation.  You may wish to consult with the Office of the Attorney General regarding these other laws.  





	� These restrictions are discussed in detail in the Commission’s fact sheet entitled, “Revolving Door and Other Post-Employment Issues,” a copy of which is enclosed.





	� A designated employee’s “former agency” is any state agency the employee worked for or represented during the 12-month period before leaving state service.   





� “Influencing legislative or administrative action” means “promoting, supporting, influencing, modifying, opposing or delaying any legislative or administrative action by any means, including but not limited to the provision or use of information, statistics, studies or analyses.” (Section 82032.) “Administrative action” is defined in section 82002 as “the proposal, drafting, development, consideration, amendment, enactment, or defeat by any state agency of any rule, regulation, or other action in any ratemaking proceeding or any quasi-legislative proceeding . . . .”   Section 82037 defines “legislative action” as “the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his official capacity. ‘Legislative action’ also means the action of the Governor in approving or vetoing any bill.”





