




November 18, 2005
Mike Fitzpatrick
Anderson City Attorney

Fitzpatrick Law Offices

1135 Pine Street, Suite 107

Redding, CA  96001

Re:
Your Request for Informal Assistance

Our File No.   I-05-198
Dear Mr. Fitzpatrick:


This letter is in response to your request for advice on behalf of Mayor Les Baugh regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your question does not concern a specific governmental decision, we are treating your request as one for informal assistance.
  This letter should not be construed as advice on any conduct that may have already taken place.  Finally, our response is based on the facts presented.  The Commission does not act as a finder of fact in its advice-giving capacity.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


Does Mayor Baugh have a conflict of interest in decisions which come before the Anderson City Council if those decisions directly involve Shasta County, which is under a contract with the Mayor’s private company?
CONCLUSION


Shasta County is a source of income to Mayor Baugh by way of the contract between the county and the mayor’s private company.  Therefore, absent an exception Mayor Baugh may not participate in city council decisions which will have a reasonably foreseeable, material financial effect on the county.  However, according to the facts provided, the decisions in which Mayor Baugh will be called upon to participate will benefit the county as a whole, and will not uniquely affect the mayor, thus the “public generally” exception would apply and Mayor Baugh may participate.  In the event that Mayor Baugh is faced with a decision that will affect him or his business uniquely the “public generally” exception would not apply and he must refrain from participating in that decision.  
FACTS


Mayor Baugh, the Mayor of the City of Anderson, and his wife own a privately held business located in Anderson.  The Mayor’s investment in the business is at least $2,000.00.  The business has a contract with Shasta County, the county in which the City of Anderson is located.  Under the terms of the contract the Mayor’s business is responsible for building the Shasta County State Fair Exhibit.  The contract is for a term of three years and will likely be renewed.  The monetary consideration promised under the contract exceeds $500.00.  
According to your account of the facts, Mayor Baugh will be paid by the county as an independent contractor through his private business, not as an employee of the county.  You state that he is not considered a “consultant” to the county and he does not file a Form 700 through the county although he does do so in his capacity as a member of the Anderson City Council.

The Mayor, in his capacity as city council member, will be called upon to vote on issues that involve Shasta County.  You provide general examples of the types of issues on which the Mayor may vote.  These issues include, “changes in the City’s Sphere of Interest; Tax Exchange Agreements in connection with annexations; Agreements to share emergency services between the city and county; allocation between city and county of funds from the State and Federal Governments; etc.”  
ANALYSIS

A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.) The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest.  (Section 87103; Regulation 18700(b)(1) - (8).)

1.   Is Mayor Baugh a public official?

The conflict-of-interest provisions apply only to public officials.  (Section 87100.) “Public official” means every member, officer, employee or consultant of a state or local government agency.  The City of Anderson is a local governmental agency.  Thus, Mayor Baugh is a public official under the Act.  (Section 82048; Regulation 18701(a).)  
2.  Will Mayor Baugh be making, participating in making, or influencing a governmental decision?

The Act’s conflict-of-interest provisions apply only where a public official is making, participating in making, or is in any way attempting to use his or her official position to influence a governmental decision in which he or she knows or has reason to know the official has a financial interest.  (Section 87100.)


The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which also provide certain exceptions.  (Regulations 18702-18702.4.)

 


A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, enters into any contractual agreement on behalf of his or her agency, or determines not to do any of these things, unless such determination is made because of his or her financial interest.  (Regulation 18702.1(a)(1) - (5).)

You have stated in your request for advice that Mayor Baugh will vote on matters coming before the city council that directly involve Shasta County.  Thus, Mayor Baugh, will be “making” a governmental decision.
   

3.  What are the “economic interests” of Mayor Baugh?
The economic interests that might give rise to a conflict of interest under section 87103 are defined in regulations 18703-18703.5.  The specific economic interests implicated in your request for advice are described below:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)  

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)  
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)  

Investments and Business Positions:  A “business entity” is defined in section 82005 as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”  Mayor Baugh and his wife own a business located within Shasta County.  Mayor Baugh’s business is considered an economic interest because his investment in the business is worth more than $2,000 and he is an employee of the business.  (Sections 87103(a)(c)&(d).)
   

Sources of Income:  In addition, since the Mayor owns at least 10 percent of the business, he has an economic interest in each of the customers of the business from whom he has received income, aggregating $500 or more within 12 months prior to the time any decisions will be made.  (Sections 87103(c) and 82030.)
  The county, absent an exception, as a customer of the Mayor’s business, is a source of income to the Mayor.





 





� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Government Code § 83114; 2 Cal. Code of Regs. § 18329(c)(3).)


	� If a public official is enumerated in section 87200 (including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply. (§ 87105). 


� Under regulation 18703.5 the Mayor, like all public officials, has a potentially disqualifying economic interest in his personal finances.  However, neither the financial effects on the value of his real property or his business entity shall be considered when determining whether a governmental decision has a material financial effect on his personal finances.  (Regulation 18705.5(a).)  Because we are specifically addressing the Mayor’s business entity we will not further address the Mayor’s economic interest in his personal finances.





� Payments to a “consultant” for services rendered under contract to a governmental entity are included within the “government salary exception” of section 82030(b)(2).  (Regulation 18232.)  However, Mayor Baugh is acting as a general contractor rather than a consultant.  Because he does not file a Statement of Economic Interests (form 700) for the county, we presume that the county has determined that Mayor Baugh does not make or participate in the making of government decisions for the county.  Consequently, the salary exception under section 82030(b)(2) would not apply to Mayor Baugh in his capacity as general contractor.  In addition, if the Mayor were a “consultant” for purposes of the Act, the Mayor’s economic interest in the business would serve as a separate basis for disqualification.  (Section 87103.)





