



            November 7, 2005
James R. Lindholm Jr.
County Counsel

County of San Luis Obispo

County Government Center, Room D320

San Luis Obispo, CA  93408

Re:
Your Request for Informal Assistance

Our File No.   I-05-212
Dear Mr. Lindholm:


This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Because we do not have sufficient information on the nature or potential effects of a county takeover of the project in question, we are treating your request as one for informal assistance.

QUESTION


Do the Act’s conflict of interest provisions disqualify you from advising the County on its taking control of the construction of a wastewater treatment plant and sewage collection system for the town of Los Osos?
CONCLUSION


You may be disqualified from advising the County on a takeover of the Los Osos project, but it is possible that you would be permitted to advise the decisionmakers under the “public generally exception” to the Act’s conflict of interest rules.  

FACTS

You are Assistant County Counsel for San Luis Obispo County (the “County”).  The State of California has loaned several million dollars to the Los Osos Community Services District (the “CSD,” which is not your client) for the purpose of building a wastewater treatment plant and sewage collection system in the town of Los Osos.  The CSD was operating under Regional Water Quality Control Board Order #00-131, which contained a time schedule for completion of the sewer project.  In the summer of 2005, construction of the project was underway, but in late September the CSD held a recall election and replaced all members of the governing board who had previously been in support of the sewer project then under construction.  The CSD has now suspended work on that project, and is exploring alternative plans that would result in relocation of the treatment plant and, possibly, lower construction costs.  

On October 4, staff from the State Water Resources Control Board (the “Board”) and from the Department of Water Resources loan division contacted the County to learn whether county staff would be willing to recommend to the Board of Supervisors a county takeover of the Los Osos sewer project.  On December 1, the Board will consider staff recommendations regarding an enforcement action which could result in substantial fines against the CSD for delays in the project, as well as fines against certain individual property owners with septic-system discharges.  You have been asked to advise the County on this takeover of the Los Osos sewer project.

You and your wife own your home in Los Osos, which is located within the CSD.  Your property has not been assessed for the sewer project and, as far as you are aware, there are no plans to assess your property for this project, or to make it subject to an individual state enforcement action.  You pay property taxes and an annual assessment to the CSD for fire prevention and emergency services, maintenance of street lighting, and drainage. Last year you paid $16.50 in taxes to the CSD, and $70.00 in special assessments.  It is possible, though perhaps unlikely, that property owners within CSD boundaries could ultimately be required to pay for state fines levied on the CSD through increased fees.  Your home is more than 500 feet from any sewage collection line and several thousand feet from the plant now under construction.  The alternative plant site being considered by the new board of directors is miles away from your home.  






ANALYSIS
Your question is focused on your obligations under the Act’s conflict of interest rules, which provide that a public official may not make, participate in making, or in any way attempt to use his official position to influence a governmental decision in which the official knows, or has reason to know, that he has a financial interest.  (Section 87100.)  

The Commission has developed an eight-step analytical process for deciding whether a public official has a disqualifying conflict of interest in a given governmental decision.  You understand that you are a “public official” who would “participate in the making” of one or more governmental decisions if you advise the Board of Supervisors on a possible takeover of the Los Osos sewer project.  You inquire specifically about a potential conflict of interest based on your economic interest in your residence, located within the jurisdiction of both the County and the CSD.  We therefore confine our discussion to conflicts of interest based on this economic interest, and begin at Step 4 of the standard analytical framework.
 

Step 4.  Is Your Economic Interest Directly or Indirectly Involved in the Decision? 
Regulation 18704.2 lists the factors that determine whether an economic interest in real property is directly or indirectly involved in a governmental decision.  Subdivision (a)(1) states a general rule to the effect that when a public official’s real property is less than 500 feet from the boundaries of a proposed project, that real property is directly involved in decisions relative to that project.  Because your real property is more than 500 feet from the boundaries of the project, under this rule your property would not be considered directly involved in such decisions.  

However, your account of the facts indicates that the more specific rule, given at subdivisions (a)(6) and (b)(2) of regulation 18704.2, may govern your participation in decisions regarding the Los Osos project.  These provisions read as follows: 
(a)  Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:  



*
*
*

(6)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.
(b)  Notwithstanding subdivision (a) above, real property in which a public official has an interest is not directly involved in a governmental decision, but is instead indirectly involved if:




*
*
*

(2) The decision solely concerns repairs, replacement, or maintenance of existing streets, water, sewer, storm drainage or similar facilities.
As we understand the facts, the project currently managed by the CSD involves construction of a wastewater treatment plant and sewage collection system for the town of Los Osos, which cannot be characterized as repair, replacement or maintenance of existing facilities.  If this is correct, your economic interest in your residence would be directly involved in county decisions on this project – if your property were to receive new or improved services as a result of the project.  Because we lack information on the details and ramifications of any county decision on this project, we cannot advise you on whether your real property is directly or indirectly involved in such decisions.  With more detailed knowledge of the facts and circumstances, however, you should be able to decide this question for yourself.   
Steps 5 and 6.  Will There be a Reasonably Foreseeable Material Financial Effect on the Officials’ Economic Interests? 

Regulation 18704.2(d) prescribes the materiality standard pertinent to real property that is directly or indirectly involved in the decision, which is set forth at regulation 18705.2, as follows (in pertinent part):

(a) Directly involved real property. 

(1) Real property, other than leaseholds.  The financial effect of a governmental decision on the real property is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.

(b)  Indirectly involved real property interests. 

(1)  Real property, other than leaseholds. The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

(A) The development potential or income producing potential of the real property in which the official has an economic interest;

(B) The use of the real property in which the official has an economic interest;

(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.
A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  It should be obvious that, if your real property is directly involved in a decision, so that any financial effect is presumptively material, it is more likely that a material financial effect will be reasonably foreseeable than it would be if the property were only indirectly involved in the decision.   
Whether a material financial effect is foreseeable at the time a decision is made depends on facts and circumstances peculiar to each case.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby (1975) 1 FPPC Ops. 71), the foreseeability of a particular financial effect  is a determination that must often be left to the informed judgment of the public official.    That is the case here, because we lack concrete information on the decision(s) at issue and on the financial consequences of any such decision.  However, strictly for purposes of this analysis, we will assume that it is reasonably foreseeable that the decision(s) would have a material financial effect on your real property, in which case you would be disqualified from any participation in this decisionmaking, unless an exception applied.  
Steps 7 and 8.  Exceptions.

A public official who otherwise would have a conflict of interest in a decision may still participate in the decision if the “public generally” exception might be invoked. This rule applies when the reasonably foreseeable financial effect of a decision upon a public official’s economic interests is “material,” but not distinguishable from reasonably foreseeable effects on a significant segment of the public generally.  (Section 87103; regulations 18707 – 18707.9.)  Regulation 18707 describes the required analysis in outline form, and directs us to regulation18707.1, which states (in pertinent part) the rule applicable to economic interests in real property:

(a)  Except as provided in Government Code sections 87102.6 and 87103.5, the material financial effect of a governmental decision on a public official’s economic interests is indistinguishable from its effect on the public generally if both subdivisions (b)(1) and (b)(2) of this regulation apply.

(b)  Significant Segments and Indistinguishable Effects.

(1)  Significant Segment.  The governmental decision will affect a “significant segment” of the public generally if any of the following are affected as set forth below:
*
*
*
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3).) 


� A public official always has an economic interest in his or her personal finances (section 87103, regulation 18703.5).  However, personal financial effects are not considered separately from financial effects on an official’s economic interest in real property.  (Regulation 18705.5(a).) 





