




November 14, 2005
Laurene Weste, Councilmember
City of Santa Clarita

22216 Placerita Canyon Road

Santa Clarita, CA  91321

Re:
Your Request for Advice


Our File No.   A-05-213
Dear Councilmember Weste:


This letter is in response on your request for advice on behalf as a Santa Clarita City Councilmember and a member of the Santa Clarita Redevelopment Agency for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May you participate in City Council decisions regarding the Specific Plan for the redevelopment of the Newhall community of the City of Santa Clarita?

CONCLUSION


Because your property is located within 500 feet of the project in question and because the project is presumed to have a financial effect on your property, you have a conflict of interest prohibiting you from making, participating in making, or influencing the decisions identified in your request, unless an exception applies.  

FACTS


The City of Santa Clarita has developed a draft Specific Plan for redevelopment of the downtown portion of the Newhall community of the city.  You have enclosed a copy of the September 13, 2005 draft Specific Plan as Attachment 1.  You are the Santa Clarita City Councilmember, serving as one of five council members elected from the city at large.

You own and live on a ten-acre ranch within the Newhall community of the city.  Your ranch is separated from the boundary of the area covered by the Specific Plan by a range of hills, railroad tracks, and other natural and man-made boundaries.  You live in the Newhall’s rural and residential area, whereas the Specific Plan governs Newhall’s commercial area.

Newhall is one of four historic communities in Santa Clarita (along with the Valencia, Saugus and Canyon Country communities).  Newhall is the southern most community of the city and is bounded generally by Interstate 5 (Golden State Freeway), Interstate 14 (Antelope Valley Freeway), San Fernando Road and Lyons Avenue.

Many Newhall lots, including yours, are larger and include rural uses.  The downtown Newhall area developed as the town’s center of commerce.  The downtown Newhall area governed by the Specific Plan is a commercial area and currently includes commercial and light industrial uses, such as grocery stores, retail outlets, and automobile repair businesses.  It also includes some high density residential housing.  You have provided attachments showing the Specific Plan and a map of the City of Santa Clarita.


You live on a ranch in a residential and rural portion of Newhall.  One portion of your property is within 500 feet of the Newhall Specific Plan.  You have provided aerial photographs of the Newhall area surrounding your ranch.  The photographs show the boundaries of the Specific Plan and of your property.  Your property is labeled the “Weste Property” on the photograph and is located in the center-right of the map, outlined in light blue.  The northeastern most boundaries of the Specific Plan, those which are closest to your ranch are noted in red.


The corner of your ranch is within 500 feet of the Specific Plan boundaries, and there are numerous natural and man made boundaries between your ranch and the downtown Newhall area of the Specific Plan.  There is a mountain and steep slope, Newhall Creek and Southern Pacific Railroad and Metrolink railroad tracks.  You have attached copies of photographs as above with added topography lines to show the changes in topography between your property and the Specific Plan as well as point-of-view photographs at certain points on your property.

Scheduled for vote at an upcoming Santa Clarita City Council meeting are the following items relating to the Newhall Specific Plan:


1.  Resolution to: (1) certify the Environmental Impact Report, (2) adopt a Statement of Overriding Considerations and (3) adopt a Mitigation and Monitoring Reporting Program.


2.  Resolution to adopt the Specific Plan and adopt a General Plan Amendment to the land use element and the circulation element of the General Plan.


3.  An ordinance for: (1) Zone changes and (2) Amendments of the City’s Unified Development Code.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (§ 81001, subd. (b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

1 & 2.  Are you a public officials who will make, participate in making, or influence a governmental decision?


The conflict-of-interest prohibitions only apply to public officials.  As you correctly note in your request, you are a public official (section 82048; regulation 18701, subd.(a)) and as a city council member, unless disqualified under the conflict-of-interest provisions of the Act, each will make, participate in making, and influence governmental decisions, including decisions that concern amending the city’s general plan, adoption of resolutions and city ordnances.

3.  What are your economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described at regulations 18703.1 through 18703.5, inclusive. Under the facts you provide, you have an economic interest in real property you own – a 10-acre ranch on which you live.  (§ 87103, subd. (b); reg. 18703.2.)  
4.  Is your economic interest directly or indirectly involved in the decision?


Real Property -- Under your facts, the appropriate standard for determining direct or indirect involvement of an official’s economic interest in real property is found in regulation 18704.2, subdivision (a)(1):

     “(1)  The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision. . . .” 


You have indicated your ranch is within 500 feet of the boundary of the proposed decisions.  You argue in your letter that your ranch is reachable only by traveling 1,375 feet along certain roads and that that measurement should be the determining factor.  The distance from the property comprising the economic interest and the subject of the governmental decision, however, is not measured in such fashion.  This provision has been construed to require straight line measurements, not lines that detour due to travel paths or obstacles.  Generally, public officials measure the 500-foot mark of a project by marking a 500-foot buffer zone around the boundaries of the project showing a straight line 500 foot distance from the project boundaries in all directions.  (See, e.g., Peck Advice Letter, No. I-04-007; Libow Advice Letter, No. A-03-052.)  Because your property is well within this measurement, your property is directly involved in the governmental decisions you identify.  
5.   Applicable Materiality Standard.
A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Reg. 18700, subd. (a).)  Different standards apply to determine whether reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision. 

Regulation 18705.2, subdivision. (a)(1), provides that the financial effect of a governmental decision on real property which is directly involved in the governmental decision is presumed to be material.  This presumption may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property –even a penny’s worth.

6.  Is it reasonably foreseeable that the financial effect of the governmental decision on your economic interest will meet the applicable materiality standard? (Does a conflict of interest result?)
An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Reg. 18706, subd. (a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Any financial effect of a governmental decision on real property that is directly involved in the governmental decision is presumed to be material.  The Commission does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
As stated above, regulation 18705.2, subdivision (a)(1), provides that the financial effect of a governmental decision on real property which is directly involved in the governmental decision is presumed to be material.  This presumption may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property –even a penny’s worth.  It is the duty of the public official to determine the particular financial effects on his or her economic interests.  Public officials must make a good faith effort to evaluate all relevant facts applicable to governmental decisions.  The Commission does not act as a finder of fact – rather, it is up to the official to provide the material and objective facts.  
In your letter, you state that you believe your property will be affected in substantially the same manner as the other properties in Santa Clarita.  If, in fact, it is reasonably foreseeable that property values in all of Santa Clarita would increase as a result of the decisions you have identified, this increase would amount to a material financial effect on you since you own property in the City and within 500 feet of the project boundary.  Therefore, you have a conflict of interest based on the one-penny rule.  

7.  The “public generally” exception.

Even if a public official determines that his or her economic interest will experience a material financial effect as a result of the governmental decision before the official, he or she may still participate under the “public generally” exception if the material financial effect of a governmental decision on a public official’s economic interests is indistinguishable from its effect on the public generally. (Section 87103; regulation 18707.)  


Regulation 18707, subdivision (b) sets forth a four-step process to determine “if the effect of a decision is not distinguishable from the effect on the public generally:”  


(1) Step One:  Identify each specific person or real property (economic interest) that is materially affected by the governmental decision.


(2) Step Two:  For each person or real property identified in Step One, determine the applicable “significant segment” rule according to the provisions of [Regulation 18707.1(b)].


(3) Step Three:  Determine if the significant segment is affected by the governmental decision as set forth in the applicable   “significant segment” rule.  If the answer is ‘no,’ then the analysis ends because the first prong of a two-part test set forth in [Regulation 18707.1(b) is not met, and the public official cannot participate in the governmental decision.  If the answer is “yes,” proceed to Step Four.


(4) Step Four:  Following the provisions of [Regulation 18707.1(b)(2), determine if the person or real property identified in Step One is affected by the governmental decision in “substantially the same manner” as other persons or real property in the applicable significant segment.  If the answer is “yes” as to each person or real property identified in Step One, then the effect of the decision is not distinguishable from the effect on the public generally and the public official may participate in the decision.  If the answer is “no” as to any person or real property identified in Step One, the public official may not participate in the governmental decision unless one of the special rules set forth in [Regulations 18707.2 through 18707.9] applies to each person or real property triggering the conflict of interest.” (Reg. 18707, subd. (b)(1-4).)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  If a public official’s office is listed in section 87200 (“87200 filers” include city council members and members of planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (§ 87105.)  Since these officials are either members of the city planning commission or city council (which are positions enumerated in section 87200), these requirements apply to them.  








